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THE STATE OF MISSOURI, 


OCTOBER TERM, 1866, AT ST. LOUIS. 


[CONTINUED FROM VOL. XXXVIII.] 





Cuas. C. WHITTELSEY, Plaintiff in Error, v. Nancy HucueEs 
et als., Defendants in Error. 


Trust—Power—Mortgage.—H. and wife, to secure a debt due T., executed a 
deed of trust to S. & W. and the survivor of them—habendum to the said S. & 
W. and the survivor of them, and the heirs and assigns of the survivor—in 
trust, on default of payment, that the said S. & W. or the survivor of them, 
or the executors, administrators or assigns of such survivor, or the sheriff of 
the county, might sell the property to pay thedebt. S. died; W., the survi- 
vor, conveyed the property with the power to C., who made the sale under 
the deed of trust. Held, that the surviving trustee (W.) could not substitute 
another to the powers conferred upon him by the deed of trust ; that being 
a mere instrument to execute the purpose of the grantor, he could not dele- 
gate his power to another without express authority conferred by the deed 
itself; and that the assignee by deed of the survivor was not an assign who 
could execute the power ; and that the grantee of the survivor was not one 
of the assigns described in the deed. 


Error to St. Louis Land. Court. 


This was an action of ejectment against the widow and 
heirs of James M. Hughes to recover possession of land. 
2—VOL. XXXIX. 





ST. LOUIS. 





Whittelsey. v. Hughes et als. 





Nancy Hughes, the widow of J. M. Hughes, answered, ad- 
mitting that she was in possession, and claiming the right to 
retain the same by virtue of her quarantine as widow: and 
set up as a special defence, that J. M. Hughes made a deed 
of trust dated September 2, 1856, conveying the property to 
George B. Sanderson and H. W. Williams, to secure to A. 
Turnbull a note of ten thousand dollars at fivé\years ; that 

_ ' J. M. Hughes died in February, 1861, before the maturity of 
said note; that by the terms of the deed thé property was to 
be sold upon giving thirty days’ notice by advertisement in 
some newspaper published in St. Louis ; alleging that no legal 
sale had been made as required by the terms of the deed of 
trust; that no sale was made by the trustees named in the 
deed ; that no advertisement was published in any newspa- 
per printed in St. Louis; that George B. Sanderson died 
in May, 1861; that H. W. Williams made a pretended con- 
veyance of his trust in February, 1861, to plaintiff; that 
plaintiff caused a notice of sale to be published in the “St. 
Louis County Record and Legal Advertiser,’”’ to take place 
on the twenty-ninth of January, 1862, and on that day plain- 
tiff sold said property and bid it in, he being vendor and 
purchaser; that said “ Record and Advertiser” was not a 
newspaper within the terms of said deed of trust; that after 
the sale he made a deed to A. Paul, under an agreement that 
said Paul should re-convey to him; that Paul made a deed 
to plaintiff, and that said sale was void and fraudulent, no 
money being paid by Paul—alleging that the deed of Wil- 
liams to plaintiff, of plaintiff to Paul, and of Paul to plaintiff, 
were all void, and praying that the conveyances be set aside, 
and that the property be fairly sold, or be made subject to 
the first deed of trust, and that the estate of her husband be 
allowed the equity of redemption to which it was entitled by 
the terms of said deed of trust. 

Calvin F. Burnes and Kate his wife, Thomas Marshall and 
Sallie his wife—the said Sallie and Kate being heirs of J. M. 
Hughes—by their amended answer denied their possession 
of the premises, and set up that Nancy Hughes was lawfully 
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in possession by virtue of her quarantine as widow of J. M. 
Hughes and then set up the same defence as the widow, and 
prayed that the conveyances be set aside, the property fairly 
sold, and that the estate of J. M. Hughes be allowed the 
equity of redemption, &c. 

The answers were agreed to be taken as if traversed. 

At the trial the plaintiff read in evidence a deed of trust, 
dated September 2, 1856, made by James M. Hughes and 
Nancy his wife to G. B. Sanderson and H. W. Williams as 
trustees of Dr. A. Turnbull, by which deed J. M. Hughes 
and wife did grant, bargain and sell the premises sued for to 
said trustees—habendum to said trustees and the survivor of 
them, and to the heirs, executors, administrators and assigns 
of said survivor, in trust, &c., that said trustees or the sur- 
vivor of them, or the executors, administrators or assigns of 
said survivor, or the sheriff, &c., might proceed to sell, &c., to 
pay the debt. 

It was admitted that G. B. Sanderson, one of the trustees, 


died on June 1, 1861; that J. M. Hughes died February 7, 
1861. The other facts are stated in the opinion. 


Whittelsey, for plaintiff in error. 


The court below decided this case upon the theory, that 
the trustee in a deed of trust taking the legal title with a 
power of sale in himself and his assigns, could not convey 
the property at law except by a sale conforming to the terms 
of the power; and that an assignee could not execute the 
power, nor could any execute the power but the person 
named in the deed. 

This theory has been overruled by this court, McKnight 
v. Wimer et al., 38 Mo. 182, and is in conflict with the well 
settled rules of law. 

I. By the terms of the deed of trust by Hughes and wife, 
the estate was conveyed in fee to Sanderson and Williams 
-and the survivor of them, and the heirs and assigns of the 
survivor, and the power was also by express terms of the 
deed conferred upon the heirs and assigns of the survivor ; 
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consequently, Williams as survivor could convey the estate 
and transfer the power. 

In Titby v. Wolstenholme, 7 Beav. 425, it was held that 
the devisee of a surviving trustee, under a will devising an 
estate to trustees and the survivor and the heirs and assigns 
of a survivor, could execute the trust—2d Am. L. Reg. (N. 
S.) 707, 724; 4 Crui. Dig. 226 ; How v. Whitworth, 1 Vent. 
338. 
II. The conveyance of the legal estate carries with it the 
legal consequences—the legal title, the right to sue in eject- 
ment. 

4 Kent C. 310; L. 61, Ad. Hject. (Ed. 1854) 43, n.1; 

Gale v. Mensing, 20 Mo. 461; Slevin v. Brown, 82 Mo. 176; 
Walcop v. McKinney, 10 Mo. 229—as to ejectment by mort- 
gagee. Clark v. Magwire, 16 Mo. 302; Miles v. Davis, 19 
Mo. 408; Gibbons v. Gentry, 20 Mo. 468; Richardson v. 
Means, 22 Mo. 495; Thompson v. Lyon,.33 Mo. 219; Ad. 
Eject. 44, n. 1. 
_ The trustee taking a legal estate, his conveyance passes an 
absolute title at law—Taylor v. King, 6 Munf. 358; Jackson 
v. Walsh, 14 Johns. 407 ; Jackson v. Van Dolfsen, 5 Johns. 
32; Watkins v. Holman, 16 Pet. 25, 58, and cases cited in 
opinion; 11 Am. L. Reg. (2 N.S.) 724. 

III. The answers of Nancy Hughes, tenant in possession, 
and of Burnes and wife, and Marshall and wife, confess and 
set out the plaintiff’s legal title, but, show no equity to pre- 
vent his’ recovery. 

(a) Nancy Hughes joined in the deed with her husband 
and was only doweress, and could not therefore defend an 
ejectment at law; she had no estate in the land until dower 
assigned. 

(b) Admitting for the sake of argument that Whittelsey 
purchased at his own sale as trustee for himself (which was 
not true, as appears by the deeds showing that he holds for 
the cestui qui trust, Turnbull), still the sale was good, and 
the title passed at law; and the defendants, even if repre- 
senting Hughes, do not make their proper case for relief. 
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Their only equity would be by making proper parties, to re- 
deem the land by paying the debt. 

That the sale was not void at law, see cases above cited— 
Jackson v. Walsh, 14 Johns. 407; Jackson v. Dolfsen, 5 


Johns. 48; Gale v. Mensing, 20 Mo. 461. 


(c) Mrs. Hughes does not ask to redeem, but that the 
land be re-sold. The only remedy of those claiming under a 
mortgagor is to redeem; they cannot have a re-sale—Gold- 
smith v. Osborne, 1 Ed. Ch. 562. 

(d) There are not proper parties before the court, if the 
answers of the defendants who did answer prayed to redeem. 
The administrators of Hughes, the grantor in the deed of 
trust, are not parties to the suit, and they are the proper 
parties to redeem, and they should have joined with the 
widow and heirs in a bill for redemption. 

(e) Whittelsey, the plaintiff, did not purchase for himself; 
he purchased for his cestui qui trust, Turnbull, as appears by 
the evidence of the actioneer, and the terms of the deed from 
Paul to plaintiff, which set out the terms under which he 
took the title tothe property. Paul was merely made a con- 
duit to convey the property, as plaintiff could not convey to 
himself—Jackson v. Walsh, 14 Johns. 407. 

IV. Supposing that the equity of redemption did not pass 
in equity by the sale, what are the rights of the parties ? 

Whittelsey, as trustee of Turnbull, is entitled to the pos- 
session, and to take the rents and profits—4 Kent, 164; 4 Hil- 
mort, ch. 8, § 32, p.111; 2 id. ch. 31, p. 60; Walcop v. Mc- 
Kinney, 10 Mo. 229; Meyer v. Campbell, 12 Mo. 603. 


C. F. Burnes, for defendants in error. 


I. The conveyance from Williams to plaintiff did not vest 
in plaintiff such title as authorized him to execute the trust 
by a sale of the property as trustee, without the consent of 
Hughes or his legal representatives—Jeremy’s Eq. Jur. 142; 
Hill. on Trustees, 3d Div.; 24 Miss. 689. 

II. Plaintiff, assuming to act as trustee for the sale of the 
property, could not at his own sale becomépurchaser on 
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his own account, or (3 Paige, 179) as agent of another, or 
through the agency of another—9 Dana, 190; 24 Ills. 387; 
Robbins v. Butler, 12 Mo. 109; Smith v. Williams, 29 Mo. 
195 ; Jamieson v. Glascock, 9 Vt. 164. 

III. Plaintiff having no right to purchase the property 
from himself, could not do so by the intervention of Paul, 
and thus vest title in himself through Paul—De Caters v. Le 
Roy Dechaumont, 3 Paige, 179. 

IV. Defendant Nancy Hnghes was entitled to remain in 
possession of the mansion house of her deceased husband, no 
dower having been assigned to her—1 R. C. 1855, p. 672, 
§ 21. 


Face, Judge, delivered the opinion of the court. 


A brief statement of the facts will develop the point which 
is regarded as the most material one presented by the record. 
The other points will not be considered, as this will be suffi- 
cient upon which to rest the decision of the case. 

This was an action of ejectment, ‘commenced in the St. 
Louis Land Court, against the widow and heirs at law of 
James M. Hughes, deceased. The following state of facts 
shows the ground upon which the plaintiff’s right of recov- 
ery is based. 

On the 2d day of September, 1856, James M. Hughes and 
wife conveyed to George B. Sanderson and Heury W. Wil- 
liams certain real estate in the city of St. Louis in trust to 
secure the payment of a note of that date for $10,000, due 
* and payable five years thereafter ; and also ten interest notes, 
each for the sum of $500, payable semi-annually from said 
date. James M. Hughes died in the month of February, 
1861, and Sanderson, one of the trustees, in the month of 
May thereafter. On the 25th day of November following, 
Williams, the surviving trustee, executed a deed to the plain- 
tiff Whittelsey, reciting the death of his co-trustee, and also 
the fact that he intended “to leave St. Louis to be absent 


some time,” and that he did thereby bargain, sell, convey . 


and quit-claim unto said Whittelsey the premises in said 
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deed described and to his heirs; ‘‘ to have and to hold to the 
same uses and trusts prescribed and created by the deed 
aforesaid, so that he the said Whittelsey may and shall act as 
trustee in my place, and execute the power conferred upon 
me.” In pursuance of the last mentioned deed, the prop- 
erty was advertised for sale by Whittelsey in the “ St. Louis 
County Legal Record and Advertiser,” and sold at public 
auction in the city of St. Louis on the 29th day of January 
next following. The testimony of the auctioneer shows that 
“at this sale Whittelsey was the last bidder, not buying for 
himself, but for parties in Europe; and, therefore, in my 
book I left the name of the purchaser blank. I do not recol- 
lect of any other bidder. I do not know that Mr. Paul was 
there,” &c. Two days afterward, Whittelsey as trustee exe- 
cuted a deed to Adolph Paul, reciting the previous convey- 
ances, the advertisement and sale, and also that said Paul 
was the highest and best bidder for $6,500, and conveying 
this property to him absolutely in fee. On the same day and 
for the same consideration Paul reconveyed the property to 
Whittelsey. 

The said Paul was introduced as a witness on the part of 
the defendants, and testified as follows: ‘I was not at the 
sale, and I did not bid for or buy the land in question. 
Mr. Whittelsey requested me to execute a deed to him for 
the land he conveyed to me, and I did it to accommodate 
him. This request was about the time, or perhaps a day or 
two before, the deeds were signed. He made this deed to 
me and I made this other deed to him, and we acknow- 
ledged them before Mr. Tillson. No money passed between 
us; it was done for his convenience.” 

Passing by the questions raised as to the regularity of the 
sale, the right of the defendants to redeem the property, as 
well as the right of the trustee to purchase at the sale, we 
come directly to consider the power of the trustee Williams 
to substitute another to the powers conferred upon him by 
the conveyance from Hughes and wife. In the case of Mc- 
Knight v. Wimer, 38 Mo. 132, deeds of trust as used in this 
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State, with the character of the estate acquired by the trus- 
tee, as well as the powers and authority conferred upon him, 
were carefully considered and the authorities all examined 
and cited. A reference is made to that case for the reasons 
there given, and which will apply with equal force to the one 
at bar. The object of such a deed is very apparent. The prop- 
erty conveyed is to be considered as a security for the debt. 
A power is conferred upon the trustee, upon the happening 
of the contingency named, to sell the property; and, to ef- 
fectuate the object in view, he is clothed with the legal estate 
in the premises for the purpose of passing it to the purchaser. 
The substantial part of the deed is the equitable interest in 
the property which is acquired by the cestui qui trust, whilst 
the trustee is the mere instrument selected by the grantor to 
make the sale and transfer. Being, therefore, a mere instru- 
ment to execute the purpose of the grantor, he cannot dele- 
gate his power to another without express authority confer- 
red by the deed itself. It is said that “ trusts being in their 
nature matters of confidence reposed in the trustee, who is 
invested with the legal title and control of the trust proper- 


ty, must be executed by the person or persons to whom they 


are confided ; consequently, the duties of the office of trustee 
cannot be delegated by him to another unless the instrument 
creating the trust clearly confers such power upon him”’— 
Tiff. & Bull, 356, and Hill on Trustees, 248. 

It is insisted by the plaintiff in error that Williams could 
legally convey the estate and transfer the power which had 
been conferred upon him by the deed of trust. The haben- 
dum was “‘ to said trustees and the survivor of them, and to 
the heirs, executors, administrators and assigns of said sur- 
vivor, in trust,’ &c. Much stress is laid upon the word 
assigns, and the case of Titby v. Wolstenholme, 7 Beav. 425, 
is cited as authority to show that a devise made by the sur- 
viving trustee of a trust estate was valid, no express power 
of appointing new trustees being given by the will. From 
this decision the argument is made in this case that the pow- 
er to convey by deed, and to make an appointment of a new 
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trustee, must necessarily follow. Let us see the reasoning 
in the case referred to. The Master of the Rolls said, “ we 
have in this will expressions which clearly show that the tes- 
tator intended the trusts to be performed by the ‘‘assigns”’ 
of the surviving trustee ; and in construing the will, we must, 
if practicable, ascribe a rational and legal effect to every 
word which it contains. We cannot consistently with the rules 
of this court consider the word “assigns”? as meaning the per- 
son who may be made such by the spontaneous act of the sur- 
viving trustee, to take effect during his life; but there seems 
nothing to prevent our considering it as meaning the person 
who may be made such by devise and bequest; and if we do 
not consider the word “assigns” as meaning such persons, it 
would in this will have no meaning or effect whatever.” It 
is clear that the construction given by the court in that case 
was because it was absolutely necessary to give any effect or 
meaning to the will whatever. The doctrine is most clearly 
enunciated, as it is everywhere else, that the trustee. could 
not while living, without an express authority for that pur- 
pose, delegate his power to another; and it is difficult to see 
how it can be relied upon as an authority to support the 
deed of Williams to the plaintiff. The case was tried by the 
court sitting as a jury, and verdict and judgment rendered 
for the defendants; whereupon the plaintiff brings it here 
by writ of crror. 

No error being found in the record, the judgment of the 
Land Court will be affirmed. The other judges concur. 


—_180@>—__—__ 


ProsPER BRAULT AND VIRGINIA HIS WIFE, Respondents, v. 
Louis Howarp, Appellant. 


Limitations— Covenant—Action accrued.—H. purchased K’s interest in land, and 
made an agreement under seal with K. in which it was stipulated that H. 
was to proceed to have partition made of the land, and that after partition 
each party should select an appraiser to value the interest in the land sold by 

K. to H., and that if the appraisers thus selected could not agree they should 
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select a third, whose decision should be final; and that H. should pay K. 
the value over $600, and K. should pay H the appraised value under $600. 
Held, that as the agreement-did not impose upon either party the initiative 
no cause of action arose until a demand and refusal to appoint an appraiser, 
and that the statute of limitations would begin to run only from the time 
of such demand and refusal; and that by the statute R. C. 1845 the action 
would be barred by the lapse of ten years from such breach of the covenant. 


Appeal from St. Louis Court of Common Pleas. 


This suit arises under a bond given by defendant to Vir- 
ginia Brault (then King), the plaintiff, and dated 28th Au- 
gust, 1846, whereby it was stipulated between them that 
Howard bought of his sister, said Virginia King, her interest 
in a lot, whereof they with others were tenants in common 
as heirs of their mother, Genevieve Howard. Howard paid 
her then $600 for this interest, and it was agreed between 
them that when partition should be made of the said prop- 
erty between the heirs of said Genevieve according to law, that 
appraisers shoyld be mutually chosen, and said Louis How- 
ard was to pay said Virginia the surplus of such appraise- 
ment if it should exceed $600, and she was to repay the dif- 
ference if it were less. 

A partition was made in June, 1847. Virginia King in- 
stituted her suit of partition, but, that being decided against 
her, she appealed, and here the judgment was affirmed— 
King v. Howard, 27 Mo. 21. She then instituted the present 
suit to attain the same end by damages. In the court below 
she recovered a judgment for $142.04. The old suit was 
determined at the March term, 1858, and the present suit 
was instituted 17th March, 1863. 


The court refused the following instructions asked by de- 
fendant : 


1. If the jury believe from the evidence that partition of 
the property was made among the heirs of Virginia Howard, 
then plaintiff’s cause of action in this suit accrued from the 
date of the knowledge by Virginia Brault, plaintiff, of such 
partition ; and unless the jury believe from the evidence that 
this suit has been instituted within. ten years from the date 
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she so had knowledge of the partition, then the jury will find 
for the defendant. 

2. The jury are instructed that unless they believe from 
the evidence that plaintiff’s cause of action has accrued with- 
in ten years before the commencement of this suit, they will 
find for defendant. 


To the refusal of the court to give these instructions, de- 
fendant there excepted. 


Garesché & Mead, for appellant. 


The instructions asked for by defendant in regard to lim- 
itations should have been given—R. C. 1845, p. 716, § 1; ib. 
721, § 16; Maeder v. Carondelet, 26 Mo. 115. 


P. C. Morehead, for respondents. 


There was no limitation in such cases up to 1855. When 
this bond was made, the limitation act of 1845 was in forcee— 
26 Mo. 112; 27 Mo. 21. On any construction, the statute 
of limitations did not commence till 1854, when demand was 
made. 


Wacener, Judge, delivered the opinion of the court. 


The contract under seal entered into between the parties 
in August, 1846, required the appellant to procure partition 
of the premises conveyed. No particular time was specified 
or designated in which the partition was to be proceeded 
with and obtained, but the law would imply that it should 
be done within a reasonable time. 

It seems a good and valid partition was had in 1847, and 
unquestionably this was a sufficient compliance with the re- 
quirement of the contract. Upon partition being made, each 
party was to select a person to appraise the value of the share 
allotted to respondents; and if the appraisers so chosen could 
not agree in their judgment, they were to select a third per- 
son, whose decision should be final. The covenant of agree- 
ment did not devolve the duty of taking the initiative in se- 
lecting the appraisers or arbitrators on either party, and on 
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the partition being completed either party had the right to 
proceed and require the selection to be made; and in case 
of default, refusal or neglect by the other party to comply, a 
breach would result and a right of action accrue; and from 
the time of this breach, the statute of limitations (under the 
act of 1845, which is applicable to this case) would begin to 
run, and after a lapse of ten years create a complete par. 

But the record does not show that any breach occurred, 
or right of action accrued, at a time sufficiently remote to 
preclude the respondent from bringing her suit, or bar her 
action by reason of the statute of limitations, according to 
the views above announced. 

The judgment is therefore affirmed. The other judges 
concur. 


Motion for rehearing overruled. 





Wituram McCormick, Appellant, v. Patrick Fitzmorris, 
ANN SHea, AND Mary Doran, Respondents. 


1. Conveyance—Execution—Sheriff’s Deed—Evidence.—Under the statute R. C. 
1855, p. 748, § 56, the recitals in the deed of the sheriff conveying the land 
of the defendant in the execution are presumptive evidence of the existence 
of the judgment and execution and the other facts recited in the deed, and 
in an action of ejectment the plaintiff need not produce the judgment and 
execution. Holmes, J., dissenting. 

2. Conveyances—Alteration.—An alteration apparent on the face of a deed is in 
law presumed to have been made prior to, or contemporaneously with, the 
execution of the instrument, unless peculiar circumstances of suspicion are 
patent. , 

3. Ejectment — Outstanding Title — Mortgage. — A defendant in ejectment, in 
possession of land under a deed of trust or mortgage which has become for- 
feited by the default of the debtor, may protect his possession by virtue of 
his outstanding title under the deed of trust or mortgage. 


Appeal from St. Louis Land Court. 


This was an action of ejectment brought by the appellant 
against the respondents for a lot of ground in the city of St. 
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Louis, and was tried by the court. The plaintiff read in 
evidence— 

1. A deed from the sheriff to the plaintiff in the statutory 
form, reciting among other things a-judgment dated Febru- 
ary 10, 1862, rendered in the St. Louis Circuit Court in favor 
of the plaintiff against John Doran, and an execution on 
said judgment dated March 24, 1862, and stating a levy 
by the sheriff and sale to the plaintiff on April 17, 1862, 
for $100. This deed was recorded December 9, 1863. 

2. Deed from Samuel W. Brown to said John Doran, da- 
ted June 12, 1857. 

3. Deed from John R. Shepley to the said Samuel W. 
Brown, dated October 11, 1848. 

4. Also a deed of trust, in the usual form, from said Do- 
ran and his wife to Morgan Casey’s trustee, dated August 11, 
1860, to secure three notes of said Doran in favor of said 
Casey, all of said date, one for $500 at one year, and the 
others each for $25 at 6 and 12 months respectively. This 
deed was recorded August 11, 1860. 

5. Also a deed of trust, in the same form, from said Doran 
and wife to the defendant, Ann Shea’s trustee, dated April 
19, 1861, to secure a note of said Doran in favor of the said 
Ann Shea, for $1500, cash loaned, of same date as deed, and 
payable in two years. This deed was recorded 22d April, 
1861. 

6. Also a deed from Ann Shea’s trustee to the said Ann 
Shea, conveying the said property to her for the price and 
sum of $1525. Sale on August 29, 1863. This deed was 
recorded August 29, 1863. 

It was proven that Fitzmorris was in possession as tenant 
of Mrs. Shea. It was proven that the said Ann Shea had 
bought, and at the time of the trial still held, the Casey note, 
and that there had been no sale under the first deed of trust 
to secure the same. Several witnesses, experts, were sworn by 
the plaintiff, who stated their opinion that the deed to Ann 
Shea’s trustee had been altered in the description of the note 
from ten to two years, so as to make it read two years in- 
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stead of ten; but as to who altered it, or whether it was 
done before or after it was executed, none of these witnesses 
could say. 

A. C. Bernoudy, county recorder, testified as follows :— 
“The deed here shown me from Doran and wife to Ann Shea’s 
trustee has been changed. It has the appearance of having 
been done by another penman than the original writer of 
the deed. The alteration occurs in the description of the 
note ; the word “ten” years has been changed so as to read 
two years. This deed has been recorded in the book which 
I hold in my hand.” 

Plaintiff's attorney then offered in evidence the record of 
the deed in question, to show that the description of the note 
as recorded shows that it was given for ten instead of two 
vears, and asks the witness to read it. Objection by defend- 
ants, and objection sustained and exception by plaintiff. 

On cross-examination, Bernoudy said: “I did not record 
the deed in question myself; it was done by aclerk who is 
absent from the city at present. I don’t know when the deed 
was altered; it may have been done at the time it was writ- 
ten. I don’t know anything about it—when it was done, or 
by whom it was done.” 

Mr. McDonald, attorney of the plaintiff, gave evidence of 
a conversation had by him with Mrs. Shea for the purpose of 
showing that the loan by her to Doran was for ten years in- 
stead of two. 


Plaintiff then asked the following instructions: 


1. The recitals in the deed of John H. Andrews, sheriff of 
St. Louis county, to Wm. McCormick, are evidence of the 
judgment and execution therein mentioned, no objection 
having been made. 

2. The recitals in the copy of the execution which accom- 
panied said sheriff’s deed will be received as evidence of the 
facts therein stated, no objection having been made to the 
same. 

3. If the court, sitting a jury, believes from the evidence 
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in the cause that the deed of trust from Doran and wife to 
Shea’s trustee, dated April 19, 1861, has been materially al- 
tered or changed since its execution and delivery, then the 
verdict will be for the plaintiff. 


These instructions were refused, and the plaintiff excepted. 


On the request of the defendants, the following instruc- 
tions were given, to which the plaintiff excepted : 


1. Before the plaintiff can recover in this cause, it is 
necessary that the judgment and execution under which 
the sheriff’s sale was made, and the validity of such judg- 
ment and execution, should be established by competent evi- 
dence in the cause; and the mere recital in the plaintiff’s 
deed that there was a judgment and execution is not suffi- 
cient for that purpose. 

2. If the court, sitting as a jury, believe from the evidence 
that Doran and wife executed the deed of trust dated April 
19, 1861, whereby they conveyed the property described in 
the petition to Timothy Scanling in trust to secure an in- 
debtedness to one Shea, mentioned in said deed, and that 
said deed was filed for record May 22, 1861; and that in dis- 
charge of the trust thereby created, and in pursuance of said 
deed, Scanling exposed said property for sale, and that said 
Shea became the purchaser thereof, and that said Scanling 
in discharge of said trust executed the deed dated August 
29, 1863, conveying said real estate to said Shea; and that 
subsequent to the execution and delivery of said deed of trust 
McCormick recovered his judgment against the said Doran, 
and execution was issued thereon, and the property described 
in the petition was sold, and McCormick became the pur- 
chaser, and the sheriff executed the deed in evidence to said 
McCormick, then the verdict ought to be for the defendants. 

3. If the deed from Doran’s trustee to Shea, dated August 
29, 1863, was filed for record prior to the deed of Doran, by 
the sheriff, to plaintiff McCormick, then the former deed has 
preference, and carries the title in preference to the latter, 
unless it appears from competent evidence in the cause that 
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the sheriff sold under a valid judgment recovered before the 
deed of Doran and wife to Shaw’s trustee, dated April 19, 
1861, was recorded. 


The court rendered judgment for the defendants. The 
plaintiff moved for a new trial, &c., and appealed. 


Day and R. S. McDonald, for appellant. 


I. The sheriff’s deed offered in evidence contained the re- 
citals required by law, and was prima facie evidence of the 
legality of the sale and the proceedings thereon, and that it 
had been made in accordance with law, and also of the judg- 
ment and execution, and should have been so received—R. 
C. 1855, p. 748, § 56; Gwynn on Sheriffs, 889; Longworth 
v. Bk. of U.S., 6 Ohio, 586; Hardy v. Heard, 15 Ark. 186; 
Newton v. State Bk., 14 Ark. 10; Lackey v. Lubke, 36 Mo. 
123; Tanner v. Stine, 18 Mo. 583; Perkins v. Dibble, 10 
Ohio, 4387. 

II. In any case, the defendant, by permitting the sheriff’s 
deed to be offered in evidence without objection, waived any 
right he might have to object to it for want of proof of the 
validity of the judgment and execution—Wright v. Sharp, 1 
Salk. 288; Bank of Mo. v. Hall, 7 Mo. 276. 

III. The evidence in the case was of a character to throw 
the burden upon the defendant to explain the alteration in 
the deed of trust from Doran and wife to the trustee of Shea, 
and through which the defendant claimed title, and until 
explained invalidated the title to the property as against the 
plaintiff—Briggs v. Glenn, 7 Mo. 572; Mathews v. Coalter, 
9 Mo. 705; 1 Greenl. Ev. 629, § 564; 1 Phil. Ev. 606, § 
565 & n.; 3 id. 461. 

IV. The record of the deed of trust should have been ad- 
mitted in evidence as being competent evidence tending to 
show the alteration in the deed of trust regarding the de- 
scription of the note to have been made subsequent to the 
recording of the same. | 

V. The fact that there is an outstanding encumbrance on 
said property by way of deed of trust affords no defence against 
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this plaintiff at least, unless the trustee chooses to assert his 
title ; and unless he does this, the title of the trustee is a 
mere dry trusteeship for the protection of the debt secured, 
and is in abeyance until enforced—1 Hill on Mort. 105-9 ; 
Ellison v. Daniels, 11 N. H. 279-80. 


A. Hamilton and C. G. Mauro, for respondents. 


I. Whether it was correct to require the plaintiff to show 
the judgment and execution is unimportant, as there was a 
perfect defence to the case. If the sale under the second 
deed of trust to the defendant Mrs. Shea was a nullity, still 
the legal title was outstanding in the trustee—Jackson v. 


_ Jacoby, 9 Cow. 126 ; Smith v. McGowen, 3 Barb. (S. C.) 


405. If this was not so as to that deed, it certainly was so 
as to the first. Both of these deeds were prior to the judg- 
ment; and the note, to secure which the first deed of trust 
was given, was due some time before the judgment was re- 
covered, and was held by Mrs. Shea; whose position was 
that of a mortgagee in possession after forfeiture, and who 
was no more liable to be turned out of possession by the 
plaintiff than by Doran himself. The plaintiff had not even 
the naked legal possession of his debtor to levy upon—11 
Am. L. Reg. 655-6; Meyer v. Campbell, 12 Mo. 616; Den 
v. Wright, 2 Hal. L.R. 178; Walcop v. McKinney, 10 Mo. 
229; 1 Hill. Mort. 111, § 33, and cases in note; Page v. Rob- 
inson, 10 Cush. 102. 

II. As stated, both deeds of trust were introduced by the 
plaintiff. The whole inquiry as to whether there had been 
an alteration, and if so, whether the alteration was of such a 
character, or so manifest from the face of the geed, as to put 
the defendant Mrs. Shea to proof explaining it, was before 
the judge who tried the cause, whose finding will not be dis- 
turbed. There is nothing in the record to show that the 
finding or the result of the inspection by the court below 
was erroneous. The record of the deed proposed to be read 
by the witness Bernoudy is not exhibited or so described in 
the bill of exceptions as to enable the court to see for itself 
3—VOL. XXXIX. 
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whether it contained the word “ ten.” Even this witness left 
it in doubt as to whether it contained that word. On his 
cross-examination, he says, “I don’t know when the deed 
was altered ; it may have been done at the time it was writ- 
ten.” The presumption is that this omitted evidence would 
have supported the judgment—1 Greenl. Ev. § 564 ; Mathews 
v. Coalter, 9 Mo. 710; Ellison v. R.R. Co., 36 Miss. 591; 
Smith v. McGowen, 3 Barb. (S. C.) 405; Cole v. Hill, 44 N. 
H. 232; Maybee,yv. Sniffen, 2 E. D. Smith, § 11. 


Wacner, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the appellant 
against the respondents for a lot of ground in the city of St. 
Louis, and was tried by the court without the intervention 
of a jury. 

The appellant claimed title by virtue of a sheriff’s deed 
founded on an execution and sale thereunder against one 
Doran, the former owner of the premises. The judgment on 
which the execution was issued was rendered on the 10th 
day of February, 1862; the sale was made on the 17th day 
of April next thereafter; the deed was made on the same 
day, and filed for record December 9, 1863. The respond- 
ent was in possession of the lot, and to resist the action of 
the appellant introduced in evidence a deed of trust from 
Doran and wife to one O’Brian, as trustee to secure the pay- 
ment of certain promissory notes due to Morgan Casey, which 
deed was dated August 11, 1860, and filed for record the 
same day. Evidence was given showing that the principal 
note on which this deed was based had been assigned to re- 
spondent. Also a deed of trust dated April 19, 1861, and 
filed for record on the 22d day of April, 1861, from Doran 
and wife to Timothy Scanling in trust for the respondent to 
secure the payment of fifteen hundred dollars, money loaned 
by respondent to appellant. Both deeds conveyed the prop- 
erty here in controversy to the trustees for the purposes 
specified. The last deed, for the benefit of the respondent, 
was founded on a note due and payable two years after date. 





; 
PTL RRC ERNE RR RT 




















ie 
ie 
- 
Se 
a 
ke 


















’ 


a 
ie 
@ 
ie 
Me 
bs: 











OCTOBER TERM, 1866. 





McCormick v. Fitzmorris et als. 





Upon default being made in the payment of the note when 
the same became due and payable, Scanling, in pursuance of 
the deed of trust, advertised the property for sale, and re- 
spondent became the purchaser thereof, and received a deed 
from the trustee which is dated August 29, 1863, and filed 
for record on the same day, which deed was also given in 
evidence. 

The sheriff’s deed, and the execution by virtue whereof 
the sale was made, was admitted in evidence without any 
objection; and the appellant’s counsel requested the court 
to declare the law to be, that the recitals in the deed of the 
sheriff of St. Louis county were evidence of the judgment 
and execution thereon mentioned, no objections having been 
made. The court refused to so declare the law, and the ap- 
pellant excepted. The deed contained the statutory recitals, 
and the main question is the proper construction to be placed 
upon the 56th section of the “ Act concerning executions” — 
R. C. 1855, p. 748. That section requires the officer selling 
real estate to make to the purchaser a deed “reciting the 
names of the parties to the execution, the date when issued, 
the date of the judgment, order or decree, and other partic- 
ulars as recited in the execution; also, a description of the 
property, the time, place and manner of sale; which recital 
shall be received as evidence of the facts therein stated.” 

Without the statute has changed a well recognized and 
long established rule of law, the decision of the court was 
unquestionably right ; for the doctrine has been uniform in 
regard to the sale of lands by a sheriff, that his deed is inad- 
missible as evidence unless the judgment and execution un- 
der which the sale is made are produced to show the sheriff’s 
authority to sell. 

The burden was alwyas devolved on the purchaser of in- 
quiring into the power and means by which the property was 
subjected to sale, and he acquired no right or interest to the 
land when the sheriff sold without legal authority—Den v. 
Morse, 7 Hals. 331; Bybee v. Ashby, 2 Gil. 151; Wilson v. 
Comiere, 2 Johns. 280; Vorhees v. U. S. Bk., 10 Pet. 458. 
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But the Legislature possessed the undoubted power to 
change this rule of evidence, and to make the recitals in the 
sheriff’s deed at least prima facie or presumptive evidence 
of the facts therein recited. 

Does the act accomplish this end or object to the full ex- 
tent contended for? The section is indefinite, and vaguely 
framed ; and if literally and strictly construed, would make 
the recital in the sheriff’s deed evidence, not of the existence 
of the judgment, but only of the date of the judgment. This 
strict and rigid construction would leave the law not mate- 
rially altered from what it was previous to the legislative en- 
actment. We must suppose that the Legislature intended 
to make a change in the rules of evidence in this particular; 
and if we can arrive at the true intent and meaning, it is our 
duty to give the act such interpretation as will carry out that 
meaning and intent. 

This statutory provision was inserted in the R. C. of 1845, 
and was literally copied in the Ark. Dig. of 1848, and has 
been directly passed upon by the Supreme Court of Arkan- 
sas. The case of Hardy v. Heard et al., 15 Ark. 184, is an 
adjudication precisely in point. Hempstead, J., in deliver- 
ing the opinion of the court, said: * The manifest design of 
the statute was to relieve the purchaser from the necessity 
of producing a judgment and execution, levy and advertise- 
ment ; or, in other words, to excuse him from the duty of 
proving in the first instance that the law had been complied 
with ; and leaving it to the party who would contest the sale 
to establish its invalidity. The statute rests on the funda- 
mental principle that public officers, executive, judicial and 
ministerial, are presumed to discharge their duties until the 
contrary is made to appear ; and on the further ground that 
there is no better method of encouraging fair judicial sales, 
and protecting bona fide purchasers, than to afford all rea- 
sonable facilities to enable them to reap the fruits of their 
purchases.” 

A deed in compliance with the statute would of course be 
nothing more than prima facie evidence; and a deed not 
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containing the recitals mentioned in the statute, or not show- 
ing a compliance with the law on its face, would be wholly 
inadmissible as eviden¢e under the statute. This we are 
inclined to think is the true construction to be placed upon 
the statute. It merely shifts the onus or burden of proof. 
It makes the deed prima facie or presumptive evidence of 
the recitals contained in it, and allows it to be admitted in 
evidence without any accompanying proofs, subject to be de- 
stroyed or invalidated when attacked by a party resisting it. 
To confine the recital to evidence only of the date of the 
judgment, is giving it a scope and meaning more narrow and 
technical than was intended by the law-makers. If it is evi- 
dence of the date and existence of the judgment, the judg- 
ment must be presumed to be valid till it is impeached. . 
With this view of the proper construction and meaning of 
the statute, it follows that the instruction prayed for should 
have been granted. 

Upon the trial, the deed of trust from Doran and wife to 
Scanling, as trustee for respondent, was admitted in evidence 
without any objection being made or exception taken ; and 
the appellant asked the court for an instruction, that if it 
believed from the evidence in the case that the deed had been 
materially altered or changed after its execution and deliv- 
ery, then the verdict should be for the appellant. This in- 
struction the court refused. The alleged alteration consisted 
in changing the word “ten” to two, so as to make if due and 
payable two years after date instead of ten years. Several 
witnesses were sworn who testified that an alteration had 
taken place, and that it had been made with a different ink 
and in a different handwriting from the balance of the in- 
strument; but when it was made, whether before, or after, 
or contemporaneous with the execution of the deed, they did 
not pretend to know. 

The law in regard to alterations appearing on the face of 
a written instrument is perhaps not quite settled. Consid- 
erable diversity is exhibited by the authorities. It is un- 
doubtedly true that every alteration of a written instrument 
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is calculated to arouse more or less suspicion, and detract 
from its credit; and where the ink and handwriting are dif- 
ferent, it may require examination. In Morris v. Vander- 
en, 1 Dall. 67, and Prevost v. Gratz, 1 Pet. C. C. 364, it was 
held that an alteration should be presumed to have been 
made after the execution of the instrument; but this has 
been almost universally overruled in this country ; as Green- 
leaf remarks, it is contrary to the principles of the law, which 
never presumes wrong. And as a general rule, if any pre- 
sumption at all is indulged, the law will presume that the 
alteration was made before, or at least contemporaneous with 
the signing of the writing, unless peculiar circumstances of 
suspicion are patent on its face; and even then the whole 
_ question is one for the jury to settle upon all the facts, when 
and where and with what intent the alteration was made— 
Mathews v. Coalter, 9 M. 696; Smith v. McGowen, 3 Barb. 
404; Cole v. Hills, 44 N. H. 227; Bowers v. Jewel, 2 N. H. 
543; Gorch v. Bryant, 1 Shep. 390; Beaman v. Russell, 20 
Vt. 205. The instrument in this case was before the court sit- 
ting as a jury; there was no evidence tending to show that 
any alteration had been made after its execution and deliv- 
ery, as assumed in the appellant’s instruction ; and the in- 
struction was therefore rightfully refused. The court was 
in possession of the deed, together with all the facts and cir 
cumstances surrounding it, and the finding of the court must 
be deemed conclusive. 

The next question is, was the appellant injured by the 
action of the court in refusing to give effect to the sheriff’s 
deed, as requested by his instruction; or, in other words, 
had the deed been admitted to convey all the title which the 
sheriff could convey by reason of the sale, with a valid judg- 
ment regularly produced, would he have been in any better 
situation? The respondent was in possession, and if there 
had been no sale under her deed of trust, it was subsequent 
to forfeiture, and she would have had such an outstanding 
title as would have prevented a plaintiff from recovering in 
ejectment—Meyer v. Campbell, 12 Mo. 603 ; Walcop v. Mc- 
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Kinney, 10 Mo. 229; Sutton v. Mason, 88 Mo. 120. But the 
respondent had more; she had the possession, and held by 
virtue of a sale made under a lien which was prior to the 
judgment; she had, therefore, the better title. 

The judgment is affirmed. The other judges concur; 
Judge Holmes dissenting as to the admissibility of the sher- 
iff’s deed without producing the judgment. 


Judge Holmes dissenting. 


I concur in affirming the judgment; but I dissent from 
the opinion of the court on the question of the sheriff’s deed 
and the recitals therein being evidence of the execution and 
judgment, so as to dispense with the production of the rec- 
ord of the judgment and execution. In my opinion, the 
defendaut’s instruction on this point should have been given. 
The sheriff’s deed was admitted in evidence. I have no 
doubt the deed was admissible in evidence ; but the instruc- 
tion raised the question of the effect of the deed on the title, 
when admitted in evidence, whether it amounted alone to 
full proof that the title and estate of the judgment debtor in 
this land had thereby been conveyed and passed to the pur- 
chaser at the sheriff’s sale. My conclusion is, that it did not 
amount to such full proof. 

It is conceded by all that, at common law, the production 
of the record of the judgment and execution would have been 
indispensable ; but it is maintained that the fifty-sixth sec- 
tion of the statute concerning executions has changed the 
common law rule, has made the deed and the recitals in it 
prima facie evidence of the existence of the judgment and 
execution, and thrown upon the other side the burden of 
proving the contrary. I cannot think that such is the proper 
effect of the words of the statute, nor that such was the in- 
tention of the Legislature. The facts required to be recited 
are simply the names of the parties to the execution, the date 
of it, the date of the judgment and other particulars of it as 
recited in the execution, the description of the property, and 
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the time, place and manner of the sale; and the deed is to 
be evidence of the facts so recited and stated therein. 
Neither the existence of a valid judgment creating a lien 
upon the land, nor the existence of a valid execution, nor of 
a levy made under the execution whereby a valid lien may 
have been created on the land, is stated, or required to be 
stated and recited therein, but only the names of the parties, 
the dates, and the other particulars of the judgment as reci- 
ted in the execution. The object of the recitals, as it seems 
to me, was merely to identify the deed as a deed executed in 
pursuance of a sale made under an execution and judgment 
of those dates, parties, and other particulars; so that when 
the record of the judgment and execution should be pro- 
duced in evidence also, it might then be seen that the deed 
had been executed in virtue of a sale made by authority of 
that judgment and execution, and not of some other. <A rea- 
son for this provision may be found in the difficulty, with- 
out some recitals of this kind, of identifying the sheriff’s 
deed, the execution, and the judgment, when produced in 
evidence together, as connected parts of the same series of 
facts and the same chain of proof. . Questions of variance 
are thereby avoided. But if the deed and the recitals are to 
have the effect of being evidence and proof, in the first in- 
stance, of the existence of a valid judgment and execution 
of those dates and parties, then the deed becomes the stand- 
ard by which a variance is to be ascertained ; and if the judg- 
ment and execution, when the proper evidence of them 
should be produced by the other party, should happen to 
vary materially from the recitals in the deed, this evidence 
—that is to say, the judgment and execution—would have 
to be excluded, and not the deed. The plaintiff might effect- 
ually answer and say, “ that is not the judgment and execu- 
tion to which my deed refers”; and it would be impossible 
for the defendant to prove a negative. Would not this sub- 
vert the legal and fundamental principles of the action of 
ejectment, and overturn well established rules of property ? 
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Under the operation of such a rule a man’s real estate might 
be taken away from him by the supposed act of the law, and 
by a sheriff’s deed purporting to be made by authority of 
law, when no such act or authority ever existed in fact. 

If it be so enacted, there may be no help for it but ina 
repeal of the statute. But has it been so enacted? The act 
does not declare what shall be the effect of the deed on the 
title. It does not declare in terms that either the deed or 
the recitals shall have the effect to prove, in the first in- 
stance, the existence of a valid judgment, or a valid execu- 
tion, without the production of the only evidence known to 
the law by which such facts can be proved and established. 
It does not say that the production of the record of the judg- 
ment and execution may be dispensed with. It is argued 
that the recitals of the names of the parties and the dates 
implies the existence of a judgment and execution having 
these dates and parties. I do not deny that the existence 
of some judgment and some execution of those dates and 
parties is in a manner supposed and argumentatively im- 
plied ; but the burden of proof rests on the plaintiff in this 
action to show affirmatively a complete chain of title, and to 
prove as one essential link in that chain the existence, not 
only of some judgment, but of a valid and not a void judg- 
ment—not only of some execution, but of a valid execution, 
having those dates and parties. The plaintiff undertakes to 
prove by competent evidence that the title and estate of the 
judgment debtor in the land has been passed and transferred 
to the purchaser at the sheriff’s sale by the act and author- 
ity of the law. It is only by virtue of the lien of a valid 
judgment, or by virtue of a lien created by a valid levy of 
an execution on the land, that the title can be acted upon 
and transferred in this manner. Without such lien, the 
sheriff’s deed can have no operation on the title. The deed 
may be evidence of a sale made as recited, but a sale merely 
does not pass the title ; it may be evidence of the existence 
of some execution, of the date and parties named, but that 
alone would not pass the title; and it may be evidence of 
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some judgment, or even of the identical judgment, but that 
with all the rest and without more would not show a title 
passed. It would still remain to be proven that the judg- 
ment which existed was a valid and not a void judgment. 

The only way known to me by which this vital and essential 

fact ‘can be proved, on an issue of this kind, is by the pro- 

duction of the record, or an exemplification of the record 

and proceedings in the cause on which the judgment is ren- 
dered, in order that it may be seen that the parties were 
served with process, or otherwise brought before the court ; 

that the court had jurisdiction of the parties and of the cause 
of action, and had competent authority to render such a 

judgment; without all which the judgment would be null 

and void. Had the plaintiff, in addition to the recitals in 
the deed, produced an exemplification of the judgment only, 

that would certainly have been better evidence, and proved 

more, than the recitals in the deed ; but even that would not 
have been enough. It would still have come short of full 
proof. In a case like this, the whole record which concerns 
the matter in question must be produced—4 Com. Dig., tit. 

Evidence, A. 4; 1 Greenl. Ev. § 511. A record is of so 

high a nature that it cannot be proved but by the record 

itself, or an exemplification or a copy thereof—lIb. tit. Evi- 

dence, A.4. The judgment here is a muniment of title, 

operates in rem and creates a title, and the record of it is 

admissible, between these parties, on the same principles that 

a conveyance which transfers title from one to another is 

admissible—1 Greenl. Ev. § 539 ; Fowler v. Savage, 3 Conn. 

96; Bau v. Gratz, 4 Wheat. 213. And when the fact is 

directly in issue, nothing less than the whole record can 

prove the existence of a valid judgment. 

It is said that when the existence of a judgment is shown 
by the recitals, the law will presume that it was a valid judg- 
ment. The law presumes nothing in favor of the plaintiff 
on an issue like this. The burden rests on him to prove his 
title; and if he fail to make full proof, he must go out of 
court. I conceive that no presumption of law can be made 
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concerning it, neither of its validity nor of its nullity. The 
case would simply be, that the existence of a valid judgment 
was not proved. When the plaintiff claims as a purchaser at 
a sheriff’s sale, made by virtue of an execution against the 
defendant in ejectment, it is sufficient to show the execution 
and the proceedings under it, without producing the record 
of the judgment ; for the execution may be presumed to be 
valid as against him, for the reason, that, being a party to it, 
he might have moved to set it aside if not issued upon a 
valid judgment: but when the action is against a stranger, 
as in this case, no such presumption can be made, and the 
plaintiff must prove the judgment as well as the execution. 


* —2 Greenl. Ev. § 316. 


Moreover this statute, if interpreted as claimed for the 
plaintiff, would be in derogation not only of the ordinary 
rules of evidence, but of well established principles of the 
common law, governing titles to real estate, and therefore 
to be construed strictly ; but, in my view, there is no need 
of invoking this rule of construction here, for the language 
of the act, as it seems to me, does not at all require nor fair- 
ly admit of the construction contended for. 

The case of Hardy v. Heard, 15 Ark. 184, is cited in sup- 
port of the contrary opinion; it is a decision directly on the 
point, but it does not go at large into the reasons, and no 
authorities are cited. I can only say that neither the decis- 
ion, nor the reasons given in support of it, are at all satis- 
factory to my mind, and I cannot believe it is a sound and 
correct declaration of the law on the subject. 


—120@e>——- 


JosepH L. Casperson, Appellant, v. ADAM W. Sprovu.e, Re- 
spondent. 


Malicious Prosecution— Want of Probable Cause—Malice.—To support an ac 
tion for malicious prosecution, it must appear affirmatively that the defend- 
ant was instigated by malice, and that he had no probable cause for the 
prosecution. Malice may be inferred from the want of probable cause, but 
the want of probable cause cannot be inferred from proof of malice. That 
the accused was discharged by the examining magistrate, or that the in- 
dictment was ignored by the grand jury, is evidence to show the want of 

probable cause. 
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Appeal from St. Louis Circuit Court. 
Davis, Evans, and W. H. Lackland, for appellant. 


There was evidence before the court and jury of want of 
probable cause for the prosecution, and it was the duty of 
the court to submit the case tothe jury. Probable cause is 
in most cases of malicious prosecution a mixed question of 
law and fact, and is defined to be “a reasonable ground of 
suspicion supported by circumstances sufficiently strong in 
themselves to warrant a cautious man in the belief that the 
person accused is guilty of the offence with which he is 
charged’”’—Richey v. McBain, 17 Sel. 65; Munns v. Dupont 
et al., 3 Wash. C. C. 31; Foshay v. Ferguson, 5 Hill, 154; 
Ash v. Marlow, 20 Ohio, 119; Jacks v. Stimpson, 13 Ills. 
761; Burnap v. Marsh, 13 Ills. 539. 

And in Turner v. Ambler, 11 Jur. 347, Ld. Denman, C. 
J., said, “The prevailing law, of reasonable and probable 
cause is that the jury are to ascertain certain facts, and the 
judge is to direct whether these facts amount to such cause. 
But, among the facts to be ascertained, is the knowledge of 
the defendant of the existence of those which tend to show 
reasonable and probable cause, because without knowing 
them he could not act upon them; and also the defendant’s 
belief that the facts amounted to the offence which he charg- 
ed, because otherwise he will have made them the pretext 
for prosecution without entertaining the opinion that he had 
aright to prosecute. In other words, the reasonable and 
probable cause must appear not only be to deducible in point 
of law from the facts, but to have existed in the defendant’s 
mind at the time of his proceeding ; and perhaps whether it 
did so or not is rather an independent question for the jury, 
to be decided on their view of all the particulars of the de- 
fendant’s conduct, than for the judge, to whom the legal 
effect of the facts only is more properly referred.” 


Glover & Shepley, for respondent. 


The burden of proof is on a plaintiff who seeks recovery in 
an action for malicious prosecution, to show affirmatively 
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the want of any probable cause for the prosecution and mal- 
ice. Malice may be inferred from the proof of want of prob- 
able cause, but want of probable cause cannot be inferred ; 
of this there must be positive, express proof (24 Pick. 83) 
that there was no ground for commencing the prosecution. 

The case in 1 Camp. 199, shows that plaintiff is to show 
that probable cause did not exist, prima facie, that prosecu- 
tions are deemed just; the abandonment of the prosecution 
is not proof of want of probable cause, nor proof of malice, 
to show which the burden is on the plaintiff—1 Wend. 140- 
2. -Not malice and chicanery will support the action, nor 
commencing and abandoning the prosecution, however an- 
noyingly, will maintain the action. If defendant thought 
he could not maintain the prosecution and dismissed, still 
when the party prosecuted sued for a prosecution without 
probable cause he must show there was no probable cause, 
and not that the defendant thought or believed there was 
none—6 Wend. 418; 1 Stark. 48; 2 Dana, 425; 5 Duer, 
304-9. : 

Whenever the prosecutor believes the prosecution just, 
and moves it on good motives, there is want of malice; but 
this part of the subject is to be kept distinct in the mind 
from that of probable cause, which does refer itself to the 
opinions or feelings or motives of the prosecutor. ‘“ The 
mere belief of the prosecutor is no defence; he must have 
had probable cause for his belief”; that is, facts that the 
court and jury believe—13 Ills. 704; 2 Denio, 619. Had 
there been any evidence of the want of probable cause, it 
should have gone to the jury ; but there was none whatever. 
The instruction, therefore, was properly given or moved by 
defendant’s counsel. ' 


Face, Judge, delivered the opinion of the court. 


This was an action for malicious prosecution“instituted by 
Casperson against Sproule in the St. Louis Circuit Court. 
The substance of the petition was that the defendant had 
falsely, maliciously, and without any reasonable and proba- 
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ble cause, charged plaintiff with the crime of embezzlement, 
and caused him to be arrested and taken before the recorder 
of St. Louis; that the said recorder, swerved and influenced 
by the false and malicious testimony of defendant, required 
plaintiff to enter into a recognizance for his appearance at the 
next term thereafter of the Criminal Court of St. Louis to an- 
swer said charge, and that defendant then and there appeared 
before the grand jury of said county and falsely and malicious- 
ly, &c., endeavored to induce the grand jurors to find a bill 
against plaintiff upon the same charge; that the bill was 
ignored and the prosecution thereby fully determined and 
ended, whereupon judgment was asked for the amount of 
damages claimed. The answer contained a specific denial 
of all the facts alleged in the petition, and upon the issues 
thus presented the parties went to trial. 

At the conclusion of the testimony introduced on the part 
of the plaintiff, the following instruction was asked on the 
part of the defendant, which was given by the court, viz.:— 
“The defendant moves the court to instruct the jury, that, 
on the evidence, the plaintiff cannot recover.” 

The verdict of the jury was in conformity to the instruc- 
tion of the court, and, after taking the proper steps for that 
purpose, the case is brought here by appeal. 

Some objection is made to the ruling of the Circuit Court 
in relation to the admission and exclusion of testimony 
offered by plaintiff, but the main question for consideration 
here is as to the propriety of the instruction given. The 
proper determination of this question necessarily requires a 
careful examination of the testimony preserved in the bill 
of exceptions. 

’ To support this action, two things must appear affirma- 
tively : 1st, malice upon the part of the prosecutor; and 2d, 
the want of probable cause for the prosecution. 

Malice is a*condition of the mind, which may be shown by 
direct proof of its existence like any other fact in the case, 
or it may be legally inferred from other facts proved. And 
it was held in this court both in the case of Hickman v. Grif- 
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fin, 6 Mo., and Williams v. Van Meter, 8 Mo., that “ malice 
may be inferred from the want of probable cause.” But 
whilst this is true, no inférence of the existence of the latter 
fact can be drawn from the proof of malice, and it must 
therefore be proved affirmatively. 

Malice and want of probable cause are not interchangea- 
ble terms, but separate and distinct ingredients necessary to 
support the action; and there must be affirmative proof 
tending to show the want of probable cause before the de- 
fendant can be called upon for his defence. Upon tlie appli- 
cation of these principles to the case at bar, the question 
arises, was there sufficient testimony to require the opinion 
of the jury in order to a correct determination of the case ? 
We think there was. Without going into the consideration 
of all the evidence, it will be sufficient to notice that portion 
which refers to the efforts of Sproule to have an indictment 
preferred against Casperson by the grand jury and the ignor- 
ing of the bill. The fact is shown that Casperson was recog- 
nized to appear before the Criminal Court of St. Louis to 
answer to the charge preferred against him by Sproule. The 
testimony of Mr. Vastine, the assistant circuit attorney at 
that time for the county of St. Louis, shows that at the proper 
term Sproule appeared voluntarily before the grand jury and 
tried “to have Mr. Casperson indicted for embezzlement’’; 
‘that the grand jury refused to indict Mr. Casperson for em- 
bezzlement or any other crime, and ignored and threw out 
the bill, and that no other or further steps were taken to in- 
dict Casperson,” &c. In the case of Brant v. Higgins, 10 
Mo. 728, Judge Napton, in delivering the opinion of the 
court, said, “ the verdict of a jury upon the trial of a civil 
action is essentially different from the discharge of a sup- 
posed criminal by the examining magistrate, or upon a bill 
of indictment ignored by a grand jury. Even in a criminal 
proceeding, the final acquittal of the accused can have but 
little weight as evidence of probable cause compared with an 
acquittal or discharge before the magistrate or grand jury. 
The magistrate and grand jury have the very question of 
probable cause to try; and the evidence on the side of the 


















ST. LOUIS. 





State to use, &c., v. Doan et als. 





prosecution is alone examined, and the proceeding is entire- 
ly ex parte. . Under such circumstances, the refusal of the 
examining tribunal to hold the accused over till trial must 
necessarily be very persuasive evidence that the prosecution is 
groundless.” Adopting the reasoning of this opinion as ap- 
plicable to the question here—for the very point was as to 
the tendency of such evidence to prove want of probable 
cause—the correctness of such an instruction may very well 
be questioned. 

The estimate put upon that character of evidence is not 
too high, and in this case it was sufficient, we think, to re- 
quire the defendant to produce his defence. 

The other judges concurring, the judgment of the Circuit 
Court, will be reversed and the cause remanded for further 
trial. 


Srate To use or Wa. A. McMurray, Respondent, v. GEORGE 
P. Doan e¢ als., Appellants. 


Execution — Levy — Claim — Bond.—An execution issued upon a judgment in 
favor of A. against B. The sheriff levied the execution, and M. filed with 
the sheriff a claim to the property seized, and the sheriff demanded and re- 
ceived from A. a bond of indemnity. A subsequent execution issued in 
favor of T., upon which the sheriff endorsed a levy, and required of D. a 
bond of indemnity before paying to D. the surplus realized upon the sale 
by virtue of the execution in favor of A., which was given. Ina suit upon 
the bond given by A., D. recovered the value of the goods seized to satisfy 
the execution of A. In a suit upon the bond given by D., Held, 1. That, the 
sheriff having in his possession the goods levied upon under A.’s execution, 
no further levy was required upon the execution of D. 2. That the claim 
filed by M. under the levy upon the execution of A., authorized the sheriff 
to demand a bond of indemnity from D. 38. That M. was entitled to receive 
satisfaction for the value of the goods sold which were applied upon D.’s 
execution. 4. That the taking of the bond from D. discharged the sheriff 
from his liability for his levy. 5. That M. was entitled to full satisfaction 
for the goods sold to satisfy the executions. 


Appeal from St. Louis Circuit Court. 


This case was tried by the court. The defendant asked 
certain declarations of law, as follows: 
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1. Every conveyance, by mortgage or otherwise, of goods 
and chattels, made with the intent to hinder and delay cred- 
itors in the collection and enforcement of their debts by pro- 
cess of law, is fraudulent and void; and any person accept- 
ing such conveyance with a knowledge of such intent on the 
part of the vendors, obtains no valid title, although he may 
have paid a valuable consideration for such goods. If the 
court finds from the evidence that Farrester & Bros. were in 
insolvent circumstances and unable to meet their debts as 
they matured, and that they applied to Dr. McMurray to ob- 
tain assistance from him, and that Dr. McMurray, being 
aware of their circumstances, purchased the notes read in 
evidence and took a mortgage on their stock of goods, agree- 
ing to give them as much time as they needed to repay him, 
and that the object of Forrester & Bros. in making the ar- 
rangement was to delay their other creditors for the time 
being until they could make acceptable terms with them. 
And if the court also find that Dr. McMurray was aware of 
their intentions at the time he took the mortgage read in evi- 
dence, then the mortgage gave him no title to the goods as 
against Jeffry & Son, creditors of Forresters, although he 


may have paid a valuable consideration for the notes and 


mortgage. 

2. The bond signed by the defendant, and read in evidence 
by the plaintiff, does not estop the defendant from showing 
that there was in fact no levy made upon the goods under 
the execution of Jeffry & Son against Forrester & Bros; nor 
that the plaintiff McMurray in fact made no claim to the 
surplus money in the hands of the sheriff after satisfying the 
Mack execution read in evidence. 

3. If the court find from the evidence that there was in 
fact no levy made by the sheriff upon the goods under the 
Jeffry execution, and that said goods were seized under exe- 
cution in favor of Mack against Forrester before the Jeffry 
execution came to the sheriff’s hands, and that plaintiff made 
no other or further claim than the above read in evidence 
by the plaintiff; and that McMurray, the plaintiff, made no 
4—VOL. XXXIX. 
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claim or demand for the surplus in the hands of the sheriff, 
then the bond executed by the defendants was unauthorized 
by any statute, and gives the plaintiff no right of action to 
the use of William A. McMurray against the defendants in 
this suit. 

- The court gave the 1st and 2d instructions, and refused 
the 3d. 


Krum, Decker § Krum, for appellants. 


When McMurray filed his claim under the Mack execution 
and levy (which was on the whole stock), and brought his 
suit (in the nature of an action of trover or trespass de 
bonis asportatis) to recover the value of all the goods, and 
recovered judgment in said suit, he gave up his right of prop- 
erty in the goods levied on, and cannot sue any other subse- 
quent trespasser. 

At common law, the owner may pursue his goods, or the 
proceeds thereof, into whatever hands they may come; the 
special statute of 1855 does not deprive him of this right. 
The object of that statute is simply to protect the sheriff 
where a claim is made, and the statute puts the owner upon 
an election of remedies, either to sue upon his common law 
right the taker, or to make claim, and then the statute con- 
fines him to an action on the bond—Bradley v. Holloway, 28 
Mo. 150. The statute, however, does not change the princi- 
ples of common law on the subject; the remedies in the stat- 
ute are cumulative. 

It is stated in a work of authority, that, when separate ac- 
tions have been brought against several defendants for the 
same single act of trespass, the party last sued may plead 
the pendency of the first in abatement; and a recovery 
against one one of several parties to a joint tort frequently 
precludes the plaintiff from proceeding against any other 
party not included in such action—1 Chit. Pl. 79. 

In an action for assault and battery committed by several, 
a recovery against one may be pleaded in bar to an action 
for the same battery against another—Smith v. Laughton, 2 
McMul. 184. 
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A judgment in trespass de bonis asportatis, “not satisfied” 
is a bar to an action against a co-trespasser—Campbell v. 
Phelps, 1 Pick. 62; White v. Bullock, 5 Greenl. 147. 

By a lawful seizure, a debtor loses his property in the goods 
—4 Mass. 402. 

A judgment in trover or trespass de bonis asportatis for a 
permanent conversion changes the property—Brown v. Nor- 
ton, 2 Cro. Jac. 73; Adams v. Broughton, 2 Str. 1078; 
Bull. N. P. 49; Hoyt v. Brown, 1 Rawle, 121, re-affirmed; 
Marsh v. Pier, 4 Rawle, 277; Morrell v. Johnson, 1 Hen. & 
M. 449; Fox v. Northern Liberties, 83 Watts & S. 107; 5id. 
17; Rogers v. Moore, 1 Rice, (S. C.) 60; Carlisle v. Burley, 
3 Greenl. 250—and bars plaintiff from asserting his title in 
any other action. 

Execution creditors levying their executions at different 
times cannot be held as joint trespassers—Brewster v. Gauss, 
37 Mo. 518. 

In Missouri the exact point appears not to have been di- 
rectly decided, although it is recognized in Polk’s Adm’r v. 
Allen, 19 Mo. 467. 

When a judgment creditor levies his execution upon the 
money of a debtor in the sheriff’s hands, there is no author- 
ity for the owner of the money to sue the creditor so levying; 
and hence there was no warrant for the bond upon which de- 
fendants are sued. It may amount to an indemnity to the 
sheriff upon common law principles; but the plaintiff to 
whom the bond is not made is not in privity of contract, and 
cannot sue upon the bond. 

The statute of 1855 is special. 1. it relates to execu- 
tion on personal property only; it does not apply to lands; 
it does not apply to money seized. 2. It provides that the 
owner must make a claim when the sheriff levies on property. 


Hill & Jewett, for respondent. 


Under the 2d instruction asked, the defendants ask the 
court to assume that the sheriff made no levy under the 
Doan execution, when the officer testifies distinctly that he 
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did levy the execution in favor of Doan upon the goods, while 
in his hands, under the Mack levy, and proves his own mem- 
orandum made on the execution, the day of the levy, to that 
effect ; that further, an officer who has goods in his hands 
under an execution cannot levy another upon them. 

That a levy was made is clearly proved by the officer, and 
that the officer who has property in his hands under one ex- 
ecution can levy another execution upon the same property 
is too simple and every day law and practice to require argu- 
ment to sustain. State to use of Goldsall v. Watson, 30 Mo. 
122, has settled that point. 


Homes, Judge, delivered the opinion of the court. 


An execution was levied upon a stock of goods in a store. 
The plaintiff claimed to be the owner of them. The goods 
were seized and removed to the sheriff’s warehouse, and the 
return on the execution shows a levy made on the whole 
property. Ata subsequent day another execution came into 
thé hands of the sheriff against the same defendants, upon 
which the deputy (as he testifies) made a memorandum in 
pencil in these words: “ Levied this execution July 16th, 
1861.” The goods were sold under the levy of the first exe- 
cution, and, producing more than enough to satisfy that exe- 
cution, the surplus money was applied in satisfaction of the 
other, and then the following return was made thereon :— 
“ Amount applied on this writ after paying costs of sale from 
proceeds of sale, made under execution No. 71, to Septem- 
ber term, 1861, $500.88. No other goods, chattels or real 
estate belonging to the within named defendants found in 
my county whereon to levy and make thie balance of the debt 
or any part thereof.” 

The plaintiff made his claim in writing before the sheriff 
under the first execution according to the statute, and an 
indemnifying bond was duly executed and delivered to the 
sheriff by the execution plaintiff. No separate claim was 
made under the second execution; but the sheriff, before 
paying over the surplus to the plaintiff in that execution, 
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required them to give another bond in conformity with the 
statute, as in case of a levy and claim made. This suit is 
brought upon the bond so given. It appears, also, that a 
suit had been previously brought to the plaintiff’s use upon 
the bond given under the levy of the first execution, and that 
he had recovered judgment only for that portion of the pro- 
ceeds of the sale which had been applied to the satisfaction 
of the first execution, and he now seeks to recover in this 
suit for the remainder. The plaintiff had judgment. The 
defendants appeal, and assign for error the refusal of their 
instructions. 

It is contended for the defendants that there was no levy. 
A levy of an execution means the actual seizure of the prop- 
erty by the officer—R. C. 1855, p. 753, § 74. But here the 
goods were already in the possession and custody of the offi- 
cer under the prior levy. In such case, no further actual 
seizure need or can be made. The lien of the second execu- 
tion bound the goods. When a seizure is made, the officer 
should properly make an inventory for the purpose of identi- 
fying the goods levied upon; but this is not necessary in all 
cases—Haggerty v. Wilbur, 16 Johns. 287; 2 Paine & D. 
Prac. 334. It was done here when the first levy was made. 
The sheriff having the goods of the defendant in his posses- 
sion under the prior writ, the goods were bound by the 
second execution, subject to the first, from the time of its 
delivery to the officer; and the final levy, when the second 
execution was received, was sufficient for both executions— 
Cresson v. Stout, 17 Johns. 116; Russell v. Gibbs, 5 Cow. 
390; 2 Paine & D. Pr. 306, 335. No further overt act was 
necessary to constitute a second levy—Turner v. Austin, 16 
Mass. 181. The surplus arising from the sale under the 
first execution in such case is bound by the second execu- 
tion, and is applicable for its satisfaction—Jones v. Albert- 
son, 7 Taun. 56. The testimony of the deputy shows that a 
levy upon this property was intended. An effectual levy is 
shown without the aid of his testimony. But one return 
upon the execution was required, and the return made 
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shows that the surplus was applied to this execution. This 
was levy enough. By the statute, the bond is to be condi- 
tioned for the payment of all damages that may be sustained 
in consequence of any /evy or sale. This was a levy within 
the meaning of the statute. 

It is said further, that no claim was made under this ex- 
ecution. The claim was made under the first levy, when 
the actual seizure took place. If this was a sufficient seiz- 
ure to answer the purpose of a levy of the second execution, 
it was in like manner a sufficient claim made. The claim 
is made for the purpose of notifying the sheriff, so that he 
may protect himself by requiring a bond, or by releasing the 
goods. If the goods had been released under the first writ, 
they would have been held by the second. 

In State to use, &c., v. Watson, 30 Mo. 122, a bond was ta- 
ken by the officer on a verbal claim merely, and it was held that 
the bond taken was valid, and protected the officer. Here an 
additional levy is made upon the same goods which had been 
already claimed in due form. This was claim enough to no- 
tify the sheriff, and the bond given must be considered as 
authorized by the statute. The owner and claimant had 
already elected to give up his action against the sheriff, and 
resort to his bonds or to his action against the execution 
plaintiffs for indemnity. The bond that was first given in 
this claim may have covered the whole trespass and injury ; 
but the second bond, like the second levy, was cumulative 
upon the other. 

It is urged further, that the former recovery on the first 
bond was a bar to another action. The seizure and sale of 
the goods of another as the property of the defendants in the 
executions was a trespass against the true owner, a tortious 
act, and a conversion of the goods—Meade v. Smith, 16 Conn. 
346 ; Woodbury v. Long, 8 Pick. 543 ; Drake on Attach. (8d 
ed.) § 196. The actual sale of the goods taken as the prop- 
erty of the defendant bound the property, and gave a title to 
the purchaser at the sale; for sales made by a sheriff are not 
to be defeated. No man would buy goods levied upon and 
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sold under an execution if his title could be avoided—Small- 
comb v. Cross, 1 Ld. Raym. 251; Blake v. Shaw, 7 Mass. 
505. The proceeds of the goods sold are supposed to be the. 
property of the defendant; but if the goods really belonged 
to another, the owner has his action against the sheriff for 
the trespass and conversion, and may recover the value in 
damages. If such damages were recovered from the sheriff, 
the result would be that the money arising from the sale of 
the goods would belong to him. But under the statute the 
bonds taken are interposed for the protection of the officer 
against an action, and for the indemnification of the claim- 
ant against loss by the conversion of his goods ; and then it 
may very well be that the proceeds of the sale must belong 
to the plaintiffs in the executions. The owner is not com- 
pelled to prefer his claim under the statute ; but if he does 
so, and a bond be taken as required, by that act alone he 
elects to give up his right of action against the sheriff, and 
to seek his remedy on the bond. And if a sufficient bond be 
taken, the officer ceases to be liable, and the bond is inter- 
posed between him and the claimant—Bradley v. Holloway, 
28 Mo. 150. The claimant must resort to his bond or to his 
action against the execution plaintiff. 

Aside from the statute, it might be true that if the plain- 
tiff recover once in an action of trespass, he cannot again 
recover in an action which is not a concurrent remedy, and 
that a recovery in trespass would produce the same bar that 
is produced by a recovery in trover against another recov- 
ery in assumpsit for the price of the same goods (Floyd v. 
Browne, 1 Rawle, 121); and a judgment for the damages 
would vest the property in the goods in the defendant— 
March v. Pier, 4 Rawle, 286; Brown v. Wooton, 2 Cro. Jac. 
73; Adam v. Broughton, 2 Str. 1078. But (as it was said in 
Floyd v. Browne) a plaintiff in such case is not compelled to 
elect between actions that are consistent with each other and 
separate actions against a number of persons who are sever- 
ally liable for the same thing, or against the same defendant 
on distinct securities for the same debt or duty, are consist- 
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ent and:concurrent remedies. The plaintiff here has received 
two distinct bonds for his indemnification against loss, not 
exactly by one and the same trespass and conversion (though 
it would be all the same if it were), but rather in strictness 
of two distinct acts of trespass; for the second levy was 
an additional trespass and injury, inasmuch as if the first 
levy had been for any cause released, the second levy would 
still have held the goods or the proceeds thereof, though the 
whole actual damages may have been done by the first levy 
and sale, so far as the trespass and conversion and the rights 
of the owner were concerned. No action of trespass has been 
brought; but the plaintiff has recovered on the first bond, 
not for the whole value of the goods that were seized and 
converted (as doubtless he might have done), but only for 
that portion of the proceeds and that part of the value which 
was in fact applied to his execution. 

The sheriff is not bound tu levy on more goods than may 
be amply sufficient to satisfy the debt, nor the plaintiff to 
sanction an excessive levy ; but if they venture to do so, the 
trespass and injury will extend to the whole actual seizure, 
and the bond given for the protection of the officer wil 
cover the whole trespass, and there can be little doubt that 
the plaintiff might have recovered this whole amount of his 
damages on the first bond. But it is clear also that these 
bonds were cumulative remedies, and in such case the party 
has a right to pursue each and all until he has obtained full 
satisfaction ; nor could a judgment unpaid in one suit be 
any bar to an action on another bond against other per- 
sons—Drury v. Drury, 386 Mo. 281; Burge on Sur. 178; 
Drake v. Mitchell, 3 East, 258. 

We conclude, therefore, that there was no error in refus- 
ing the defendants’ instructions. 
Judgment affirmed. The other judges concur. 








rot aia 





Seer niest erp: 





OCTOBER TERM, 1866. 





Columbia Bottom Levee Co. v. Meier. 





CoLumsi1a Borrom LEVEE Company, Respondent, v. FRrepEr- 
1cK MEIER, Appellant. 


1. Corporations—Revenue—Constitution.—Hardin v. Egyptian Levee Co., 27 
Mo. 495, affirmed. 

2. Corporalions— Powers.—Whenever it is shown that a corporation is duly 
organized in accordance with the statute giving it an existence, the com- 
pany becomes duly authorized to carry out the purposes of its creation. 

3. Corporattons—Constitutton—Assessments.—A corporation created for the 
purpose of execating some work of public utility may be invested with the 
power of raising the funds necessary for the work by assessments upon the 
property to be benefited, and it is of no consequence whether the party 
owning the land assessed be a member of the corporation or not. In a suit 
to collect the amount thus assessed, the defendant cannot set up as a defence 
that the work was not properly done. 

4, Corporations—Elections.—A majority of the corporators actually voting at 
an election for directors is sufficient to elect. 


Appeal from St. Louis Law Commissioner’s Court. 


The case was brought by plaintiff to recover from defend- 
ant an assessment laid upon him as one of the company, and 
as owner of certain land within the Columbia bottom. The 
company was chartered by the act of March 8, 1859, which 
created the corporation and named the directors (Sess. Acts 
1859, p. 284); and its charter was amended by act approved 
January 14, 1860 (Sess. Acts 1859-60, p. 214). The board 
of directors of the company was elected February 10, 1860, 
and on 21st February, 1860, they made an assessment on all 
the owners of land within the limits mentioned in the char- 
ter, of $1.75 per acre, for that year, for the purpose of con- 
structing the levee. This assessment the defendant paid. 
On the 2d day of March, 1861, the board of directors made 
another assessment of $2 per acre on the said land owners. 
This assessment the defendant refused to pay, and this suit 
was brought to enforce payment. 

The defendant set up as a defence that he was not a mem- 
ber of the corporation; that the company had not been le- 
gally constituted ; that the directors making the assessment 
had not been legally elected, and that the work, to pay for 
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which the assessment was levied, had not been properly 
done. 


Voorhies and Mason, for appellant. 


I. The court below improperly struck out such parts of 
the answer as set up the failure and inadequacy of the works 
proposed under the charter. 

The preamble of the first act reveals the objects of the char- 
ter, to-wit, to protect the lands defined from overflow and to 
increase their value. The preamble of the second act devel- 
ops the same purposes. The bodies of the acts also reveal 
these ends and purposes ; the proceedings of this case develop 
the same things. . | 

The court improperly rejected evidence offered by the de- 
fendant to prove the impracticability and inadequacy of the 
levee. These acts constitute a contract between the adven- 
turers constituting the company and the public, or the par- 
ties proposed to be benefited, to-wit, the land owners—Stone- 
bridge Canal Co. v. Whirly, 2 Barn. & Adol. 703 ; Kingston- 
upon-Hull Dock Co. v. La Marche, 8 B. & C. 42; 4 Pet. 162. 

The acts being a contract, such contract must necessarily 
be subject to the incidents of a contract in relation to the 
subject matter and the consideration just as an ordinary con- 
tract. It must necessarily follow that if the intention of the 
Legislature cannot be carried out—or, in other words, is a 
failure—the contract is a nullity and cannot be enforced 
against the defendant. 

The defendant was not a member of the company. The 
plaintiff could produce no evidence on that point, save that 
he had paid the first assessment ; which does not make him 
a member or impose any obligation upon him to pay any ad- 
ditional assessments. 

It clearly appears from the whole enactments by the Legis- 
lature that the company was empowered to do specific things, 
to-wit, to assess taxes to protect the lands from overflow, to 
drain the same so as to enhance the value thereof. If from 
the nature of the case these objects are unattainable, there 
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is no power to go on taxing forever, when there is not only 
no benefit, but absolute detriment—Beatty v. Knowles’ Les- 
see, 4 Pet. 152. 

II. The production of the records of the company to show 
that all previous steps had been taken in conformity to the 
acts for its organization, was only prima facie evidence, and 
the defendant had the right to show any non-conformity—2 
Barn, & Ald. 703; 4 Pet. 152. 

The records simply state that “in accordance with an ad- 
vertisement published in the S¢. Louis Republican an elec- 
tion was held at the court-house in St. Louis, February 10, 
1860, for directors of the Columbia Bottom Levee Company, 
of St. Louis county, Missouri.” Such notice was insufficient, 
1. Because it does not appear at whose instance the notice 
was given. The law is explicit, and says the time and place 
of election must be designated by the persons named, or a 
majority of them. 2. Because a mere publication in a news- 
paper twenty miles distant from the residence of some of the 
land owners can impart no notice. There should have been 
a written notice delivered to every individual entitled to vote 
at the election for directors, otherwise the action at such 
meeting is not binding on persons not. present—Ang. & A. 
on Corp. (Ed. 1858) § 492, and authorities there cited. 

III. The acceptance of the amendatory act, passed 14th 
January, 1860, does not bind a member of the company who 
did not assent to it, even though a majority may have assent- 
ed. Much less can such amendment bind the defendant, who 
never consented to the original act, and therefore never was 
a member of the company. 

The amendment makes a fundamental change in the stipu- 
lations of the charter, affecting materially the liability of the 
members. If the defendant had joined in the petition to the 
Legislature and thereby become a member under the first 
act, the contract in that first act which would have existed 
between him and the company is impaired in its obligations 
to such extent by thé amendment, and so varied, that it 
could have no binding force upon him—New Orleans, J. & 
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G. N. R.R. Co. v. Harris, 27 Miss. 517; Ex parte Johnson, 
31 Eng. L. & Eq. 430; Ang. & A. on Corp. 587, 539. 

IV. The payment of the first assessment does not of itself 
constitute the defendant a member of the company, or im- 
pose upon him an obligation to pay any future assessments. 





V. The acts are unconstitutional. 

1. The Legislature had no right under the old Constitu- 
tion to appropriate public revenue, raised by taxation for the 
purpose of carrying on the government, to private use ; that 
power is attempted to be given in sections 4 and 5 of the 
amendatory act. 

2. The Legislature in these acts has attempted to delegate 
the right of eminent domain to this company. It has at- 
tempted to give to the company the same power it possesses 
over the estates of individuals for the collection of public 
revenue by taxation. It is a settled principle in private cor- 
porations (this is none other than a private corporation, 
though the first act is declared a public act) that the mem- 
bers are liable for the debts of the company only to the 
amount of their interest in the fund cr property. But this 
company is an anomaly; it has no stock, no fund. It is not 
limited to a lien on the land of members within its limits, 
but may seize upon any property they may have, real or per- 
sonal, to pay assessments. 


Glover § Shepley and Flournoy, for respondeni. 


Face, Judge, delivered the opinion of the court. 


The professed object of the act incorporating the Colum- 
bia Bottom Levee Company was to reclaim certain lands ad- 
jacent to the Missouri and Mississippi rivers, in the county 
of St. Louis, from liability to overflow. The designated lim- 
its embraced a large amount of land belonging to a number 
of different proprietors, and in the preamble to the act it is 
assumed to be passed upon their application. The first board 
of directors is designated in the act and the manner of their 
organization pointed out. Whenever, therefore, it is shown 
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that the said organization did take place as directed, there 
was a legally constituted company in existence duly author- 
ized by the act to proceed at once to carry out the purpose 
of its creation. ‘here can be no question now as to the 
power of the Legislature to create such a company, and to 
invest it with all the necessary power and authority to con- 
struct whatever works may be necessary to accomplish the 
object intended, and to raise the funds to pay for the same 
by assessments on the lands to be benefited thereby. This 
question was fully discussed and determined in the case of 
Egyptian Levee Co. v. Hardin, 27 Mo. 495. 

The appellant here (defendant below) insists that he was 
not a member of the company, and cannot be held liable to 
its assessments unless he had expressly given his assent to 
the exercise of such a power by an acceptance of the charter. 
The power of the Legislature to delegate the authority to 
this company to levy a tax or assessment for the purposes 
indicated being settled, it follows necessarily that his assent 
or dissent is a matter of no consequence. The act is evi- 
dently passed upon the idea that it is a work of sufficient pub- 
lic utility to require its execution and to justify the incorpo- 
ration of a company with the powers granted by it. The 
power to levy an assessment upon the lands in question is 
not to be understood as a power to tax in the ordinary mean- 
ing of that term. It is the power to compel the payment of 
a sum limited by the terms of the law as a compensation for 
a direct benefit conferred. 

Suppose that the State itself had undertaken to do this 
work. Will it be pretended that there is no power to compel 
the owners of the land to pay a tax sufficient to compensate 
for the actual amount of benefit received by them? If the 
State can do it, certainly it can delegate the power to acom- 
pany to do the same thing. 

Upon the idea, then, that there was a public necessity for 
this work—and the Legislature must be the judge of that 
matter—and that it would result in direct benefit to the lands 
designated by the act, there can be no hardship upon indi- 
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viduals when the rate of assessment is equal and the terms 
are fixed by which they can have a voice in controlling the 
affairs of the company. The work to be constructed and the 
general management and control of all matters pertaining to 
the business of this company must of necessity be left to the 
board of directors. Ifthe board exceeds its authority, or 
attempts to do anything manifestly injurious or oppressive to 
the land owners in question, there is no doubt of the exist- 
ence of a remedy for such evils; but the character of the 
work done under its supervision and by its authority caniot 
be the subject of investigation in a suit like this, and that 
portion of the answer which undertook to set up the insuffi- 
ciency of the work as a defence was properly stricken out. 
Having disposed of this question, it will not be necessary to 
notice what is said in reference to the exclusion of testimony 
tending to prove that part of the answer. It was rightly 
excluded. 

It is insisted that there was error in the exclusion of testi- 
mony offered by the defendant tending to prove that the 
organization of the company by the election of its board of 
directors was illegal, for the reason that less that one half of 
the land in question was represented by the persons voting 
at said election. But this cannot be material. The first 
board of corporators had been duly organized as required by 


law, and the second board, as shown by the records of the — 


company, was elected by the votes of a majority of the land 
owners in the district. The first assessment made by the 
board had been paid by a large majority of the proprietors of 
the land, including the defendant Meier. Now, if it be admit- 
ted for the sake of the argument that there was error in ex- 
cluding the testimony, still he is not prejudiced, for the rea- 
son that it was abundantly shown that a large majority did 
acquiesce in what was done by the board; thus furnishing 
sufficient evidence, if any were necessary, to show their ac- 
ceptance of the charter ; and the defendant is bound wheth- 
er he directly assented or not. The act of incorporation 
does not require a majority of votes of all the land owners to 
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elect a board of directors. It prescribes the qualifications 
of voters simply, and a majority actually voting would be 
sufficient to elect; and a board of directors thus chosen 
would be fully authorized to act, if the election should be in 
other respects regular. 

Some other points are made by the appellant’s brief, but, 
as they do not appear properly upon the record, it is not ne- 
cessary to consider them. 

The other judges concurring, the judgment of the court 
below will be affirmed, with ten per cent. damages. 


—_+2200e+——_ 


JOSHUA FINE e¢ als., Respondents, v. THE Boarp oF PREsI- 
DENT AND DIRECTORS OF THE St. Louis Pusuic ScHoots et 
als., Appellants. 


— 


. Lands and Land Titles— Confirmations — Abandonment. — The act of Con- 
gress of 13th June, 1812, confirming the titles to lots, &c., in the villages 
named, operated to vest the legal title in the claimants who brought them- 
selves within the provisions of the act by proving cultivation and posses- 
sion; subject to be destroyed by proof that the party had abandoned the 
land with the intention that it should no longer be his. Abandonment is a 
question of fact to be decided by a jury under the directions of the court. 

2. Lands and Land Titles—Common Field Lots —Common field lots are nar- 
row lots adjoining to each other, having the same general range and a uni- 
form depth, and used by the inhabitants of the town for cultivation. 

8. Ejectment— Practice—Remtttttur—Supreme Court.—When the verdictand 

judgment in ejectment includes lands to which the plaintiff is not entitled, 
he may enter a remittitur in the Supreme Court, and have the proper judg- 
ment entered where no inquiry into extrinsic facts is necessary. 


Appeal from St. Louis Circuit Court. 


This was an action of ejectment for the recovery of five 
undivided fourteenth parts of a lot of land of one by forty 
arpents in the St. Louis commons field, bounded on the north 
by survey No. 1483 to Joseph Taillon, and on the south by 
survey No. 1482 to Jean B. Sarpy’s representatives. The 
case had been previously in the Supreme Court—23 Mo. 570, 
& 30 Mo. 166. 
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At the trial of the cause, plaintiffs read in evidence the 
depositions of Antonio Smith, Francis Noisé, Joseph S. Hull, 
Elizabeth Ortes, and Joseph Aubuchon, for the purpose of 
showing that Philip Fine, under whom plaintiffs claim title, 
cultivated the land in controversy prior to December, 1803. 
The evidence adduced by plaintiffs tended to show that, prior 
to 1782, one Laurent Larouge, alias Philibert Gagnon, fenced 
in and claimed a tract of land near the “ Big mound”’ corre- 
sponding somewhat in its description with the land in con- 
troversy ; that after his death his widow Madame Larouge, 
claimed the land; th@t she married Philip Fine in 1782; 
that Fine cultivated the land between 1782 and 1791; that 
about the year 1793, when the common fence fell down, he 
married his second wife, Celeste Boly, and removed to the 
Maramec, where he had cultivated a farm ever since 1783. 
It appeared in evidence that the land in controversy remain- 
ed vacant until 1839 (46 years); that in 1839 Robert N. 
Moore took possession of a portion of said tract, claiming the 
same under Fine; that in 1845 all the land in controversy, 
except that portion which is covered by Labeaume’s survey, 
was assigned and surveyed for the Public Schools as vacant 
lands under the acts of 1812 & 1824; that after some liti- 
gation the defendants acquird the possession of the premises 
in controversy, and have ever since continued to hold and 
claim the property adversely to the plaintiffs who claimed un- 
der Fine. 

The defendants then read in evidence two assignments for 
the support of the Schools in the town of St. Louis, being 
land included in U.S. surveys Nos. 879 and 580, embracing 
so much of the land in controversy as is not covered by La- 
beaume’s survey. . 

The defendants, for the purpose of proving that the land in 
controversy was vacant, abandoned, and united to the public 
domain, prior to Dec. 20, 1803, then read in evidence the 
certified copies of the proceedings and entries on the margin 
of Livre Terrein, under the Spanish Government, relating to 
all lots in that part of the common field (in which the prem- 
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ises in controversy are situated ) as lie north of the premises. 
The proceedings so read tended to show that in and about’the 
year 1793 (being the time when Fine removed to the Mera- 
mec) nearly all the lots adjoining the lots in controversy had 
been abandoned for many years by the persons who claimed or 
cultivated them, and were marked on Livre Terrein, “reuni- 
ted to the public domain.” 

The defendants then read in evidence certified copies of 
the petition of Joseph Brazeau, Louis Labeaume, and Pierre 
Chouteau, to the Lieutenant Governor under the Spanish 
Government, and certified copies of the concessions of the 
Lieutenant Governor to Brazeau, Chouteau and Labeaume, 
and papers accompanying the same. In these petitions, and 
the proceedings had thereon between the years 1794 and 
1803, the land in controversy was spoken of, and treated as 
vacant and abandoned. 

The defendants gave in evidence a plat marked B., proved 
by Adolph Renard that he was keeper of the surveys of Mar- 
tin Duralde ; that Duralde was a surveyor under tlie Span- 
ish Government; that Duralde made the surveys represented 
on said plat between the years 1770 and 1772; that the en- 
dorsements of abandonment were made in 1793-4; that the 
plat is a correct connected plat of the surveys of Duralde on 
file in the office of witness, and that Martin Duralde died 
many years ago. 

The defendants then read in evidence the certified copies 
of the petition of Philip Fine to the Lieutenant Governor un- 
der the Spanish Government for land at or near the mouth 
of the Meramec, and the concession of the Lieutenant Gov- 
ernor. The documents tended to prove that from 1786 to 
1799 Philip Fine cultivated and possessed a tract of land at 
the mouth of the river Meramec. 

The defendants then read in evidence a marriage contract, 
dated September 4, 1794, between Philip Fine and Celeste 
Boly, which contains the following clauses: “The said future 
couple take each other with all the rights and property to 
them now belonging and which may accrue to them by in- 
5—VOL. XXXIX. 
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heritance, legacy, or otherwise, from whatever side and line 
the same may proceed, and in whatever place it may be situ- 
ated, which property shall enter without any reservations 
into the community, to date from the day of the celebration 
of said marriage.”’ ‘“ The said future couple, in order to give 
each other a reciprocal proof of the mutual affection they en- 
tertain towards each other, have made each to the other, as 
they do make by these presents, a donation inter vivos, mu- 
tual and reciprocal and indefeasible, to the survivor of them, 
all the personal and real property which the first one dying 
shall have and leave at the day and hour of his or her death, 
for the survivor to have, manage and dispose of in full right, 
and as the property to him belonging, without the said sur- 
vivor being held to any inventory or renditions of account 
towards the parents or heirs of the first one dying, which 
shall belong to the said survivor of full right.” 

The defendants then proved by official records that Philip 
Fine married his first wife, Madame Larouge, on the 23d of 
November, 1782; that Madame Larouge died on the 25th of 
October, 1791; that Philip Fine married his second wife, 
Celeste Boly, on the 9th of September, 1794; that Francis 
Noisé, the witness examined on behalf of plaintiffs, was bap- 
tized on the 28th of March, 1785, three years after the mar- 
riage of Fine and Madame Larouge. 

The defendant then introduced the testimony of P. Chou- 
teau, Jr., of William Boly (a brother-in-law of Philip Fine), 
and of John Pourcelli, tending to show that Philip Fine re- 
moved to the Meramec in 1794, and that he never owned, 
claimed, possessed or cultivated any lot near the Big mound. 

The plaintiffs also read in evidence a conveyance dated 
March 17, 1792, executed by Juan Cuno to Philip Fine, con- 
veying to him a lot of ground on Main street in the town of 
 $t. Louis. In this conveyance Philip Fine is mentioned as 
having been present in St. Louis in 1792. 


Plaintiffs’ instructions given: 


1. If the jury believe from the evidence that the lot de- 
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scribed in the petition was one of a series of lots lying adjoin- 
ing each other, and having the same general range and uni- 
form depth of forty arpents ; and that Philip Fine, prior to 
December 20, 1803, cultivated this lot in different parts there- 
of, claiming the whole, and while so cultivating it was an in- 
habitant of the then town or village of St. Louis, and that he 
was the last cultivator thereof before December 20, 1803, and 
continued to claim the same until the 13th day of June, 1812, 
they should find for plaintiffs. 

2. If the jury believe from the evidence that Philip Fine 
did cultivate the lot in controversy as above stated, they 
should presume that he rightfully claimed it, and always af-- 
terwards claimed it, until the contrary be proven. 

3. If the jury find that Philip Fine did cultivate said lot 
as mentioned in the 1st instruction—then they are instructed 
that they ought not to find that Philip Fine abandoned the 
lot in controversy unless they find that he in his lifetime left 
the lot and ceased to exercise ownership and control over 
the same with the intent on his part that the said lot should 
no longer be his property. 


Defendants’ instructions given: 


1. By abandonment is meant the quitting of possession of 
land with the intention that it should be no longer the prop- 
erty of the possessor. The intention of abandonment may 
be inferred or presumed by the jury from all of the facts and 
circumstances of the case; if, therefore, the jury should be- 
lieve from the evidence that Philip Fine inhabited, possessed 
or cultivated the land in controversy prior to December 20, 
1803, but should also believe from all of the facts and cir- 
cumstances given in evidence in this case that he abandoned 
the same at any time prior to June 13, 1812, they will find 
for defendants. 

2. If the jury are not satisfied from the evidence that 
Philip Fine inhabited, possessed or cultivated the land in 
controversy in his own right prior to December 20, 1803, 
they will find for the defendants. 
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3. If the plaintiffs have not proved to the satisfaction of 
the jury the extent and boundaries of the land which they 
allege was inhabited, possessed or cultivated by Philip Fine 
prior to December 20, 1803, they cannot recover in this 
action. 

4. Unless the jury shall be able from the evidence satis- 
factorily to ascertain and fix the location and boundaries of 
the lots of land alleged to have been cultivated and possessed 
by Philip Fine on the 20th day of December, 1803, and to 
identify said lot as being the same land now sued for in this 
case, they will find for the defendants. 

5. The jury are instructed that the United States surveys 
1482 and 1483 are not conclusive but only prima facie evi- 
dence of the location and boundaries of the respective lands 
therein described, so far as said surveys affect defendants in 
this suit. 


Defendants’ instructions refused : 


1. The plaintiffs cannot recover in this action if the jury 
believe from the evidence that Madame Larouge inhabited, © 
cultivated or possessed the land in controversy prior to De- 
cember 20, 1803, and that after her death her second hus- 
band succeeded her in the possession of said land as a part 
of the estate of Madame Larouge. . 

2. In order for the plaintiffs to recover in this action they 
must not only prove to the satisfaction of the jury that the 
land in controversy was inhabited, possessed or cultivated br 
Philip Fine in his own right prior to December 20, 1803, but 
that his right, title or claim thereto (if he ever had any) ex- 
isted at the time of the passage of the act of Congress of 
June 13, 1812. 

3. The possession of land by a widow after the death of 
her husband is presumed, in the absence of any proof to the 
contrary, to be a possession for the legal representatives of 
the deceased husband; if, therefore, the jury believe from 
the evidence that Laurent Larouge inhabited, cultivated or 
possessed the land in controversy prior to December 20, 
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1803, and that after his death his widow, Madame Larouge, 
and her second husband, Philip Fine, succeeded him the said 
Laurent in the possession of said land, holding the same as 
a part of the estate of said Laurent, the plaintiffs cannot re- 
cover in this action, inasmuch as no proof has been offered to 
show who are the legal representatives of said Laurent. 

4, If the jury believe from the evidence that Philip Fine 
inhabited, possessed or cultivated the land in controversy 
prior to December 20, 1803, but before or about the year 
1803 left said land and forever thereafter ceased to inhabit, 
cultivate or possess the same, or to exercise any acts of own- 
ership over the same, then and in that case the act of Con- 
gress of June 13, 1812, did not confirm said land to said 
Fine, and the plaintiffs cannot therefore recover in this 
action. 

5. Under the evidence the plaintiffs cannot recover in this 
action, and the jury are therefore instructed to find for the 
defendants. . 


E. Casselberry, N. Holmes, Jas. Taussig, and S. A. 
Holmes, for appellants. 


Krum and Lackland, for respondents. 


WaGneR, Judge, delivered the opinion of the court. 


The plaintiffs in this case have had three verdicts; it has 
been twice before in this court, and each time reversed and 
remanded, either because the court below rejected compe- 
tent and legitimate testimony, or because improper instruc- 
tions were given. Upon the last trial all the evidence was 
admitted by the court offered by the defendants, tending to 
support their view of the case, and it is not seriously con- 
tended that any evidence was admitted on behalf of plaintiffs 
which was illegal, or operated to defendants’ injury. 

Several points have been urged by defendants’ counsel for 
a reversal, but it is unnecessary to bestow any particular at- 
tention on them, as the essential merits of the whole contro- 
versy are involved in one question—that is, abandonment. 
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Upon this the parties must stand or fall. If Fine, the elder, 
abandoned the premises, so that they were susceptible of 
being reunited to the public domain according to the Spanish 
custom, then the assignment to the Public Schools in 1845 
presents a title valid and incontestable. But if there was no 
abandonment, then the claims of the Public Schools must 
give way, and be held inferior to the prior claims. 

The act of June 13, 1812, (2 U. S. Stat. at large, 748) 
entitled “ An act for the settlemeut of land claims in Mis- 
souri,’” confirmed the rights, titles and claims to town or 
village lots, out-lots, common field lots and commons in, 
adjoining and belonging to the several towns and villages 
therein named, (including St. Louis,) which lots had been 
inhabited, cultivated or possessed prior to the 20th of De- 
cember, 1803. And it has been uniformly held by both the 
courts of this State and of the United States that this act 
operated proprio vigore, and that when the facts of inhabita- 
tion, cultivation or possession were shown prior to Decem- 
ber, 1803, they amounted to an absolute confirmation, with- 
out any evidence that the confirmec had received any grant, 
or survey, or permission to cultivate from the Spanish Gov- 
ernment—Soulard v. Clark, 19 Mo. 570; Guitard v. Stod- 
dard, 16 How. (U. 8S.) 494. Proof of inhabitation, cultiva- 
tion or possession previous to 20th December, 1803, vests the 
title in the person adducing this evidence, subject to be de- 
stroyed by showing that the party abandoned the land and 
removed from it, with the intention that it should no longer 
be his. 

When this case was here before, the court said: ‘The 
Spanish law on the subject of abandonment declares that if 
a man be dissatisfied with his immovable estate and abandon 
it, immediately he departs from it corporeally, with an inten- 
tion that it shall no longer be his, it will become the prop- 
erty of him who first enters thereon—1 Partidas, Law, 50, p. 
365. Abandonment is a question for the consideration of 
the jury, and depends upon the intention which is to be as- 
certained from circumstances—Fine v. Public Schools, 30 
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Mo. 166; Landis v. Perkins, 12 Mo. 257; Barada v. Blumen- 
thal, 20 Mo. 162. The question was again reviewed in this 
court in Clark v. Hammerle, 86 Mo. 520, and the doctrine 
of the above cases affirmed. Abandonment is thus merely a 
question of fact for the consideration of the jury, and if the 
court did not misdirect them their verdict must prevail. 

What is an out-lot, or common field lot, is for the court to 
decide, and the first instruction given for the plaintiffs pre- 
sents a sufficiently correct designation, and appears to us 
unobjectionable. 

The second and third instructions given for plaintiffs, tak- 
en in connection with the first and second instructions given 
at the instance of the defendants, seem to embody the law 
fairly on the subject of abandonment. The remaining three 
instructions prayed for by defendants and given by the court, 
cast the onus of proof entirely on the plaintiffs of identifying 
the land and fixing the location of the boundaries, and, taken 
altogether as a whole, presented the law fully and correctly ; 
and whether there was an inhabitation, cultivation or pos- 
session of this land by Fine prior to December, 1803, or 
whether he abandoned it so as to lose all right or title to it, 
were purely questions for the jury, and were properly sub- 
mitted to them by the court. 

We see no error in refusing the instructions asked by the 
defendants numbered 1, 2, 3, 4 and 5. The first instruction 
was not supported by the evidence and was inapplicable to 
the case. The second related to the subject of inhabitation, 
cultivation, possession and abandonment, and had previously 
been given at the instance of both parties. The third was 
erroneous, under the evidence in the case, showing a survi- 
vorship growing out of the marriage contract; nor is it law, 
according to the facts which must govern this case. The 
fourth instruction was wrong, because it singled out certain 
facts, and told the jury that, if they were true, they should 
find for the defendants, when there were other facts in the 
case bearing on the same subject. It amounted to a com- 
mentary on the evidence, giving particular facts undue 
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importance, and moreover asserted a proposition of law di- 
rectly opposed to the doctrine laid down in Page v. Scheibel 
and Clarke v. Hammerle. The fifth instruction undertook 
to withdraw the whole case from the jury, which is never 
permissible when the plaintiff has given any testimony con- 
ducing to prove his allegations. 

United States survey 3333 to Louis Labeaume constitutes 
an interference in this tract, and includes within it some 
seven or eight arpents which originally belonged to the land 
now in controversy. On the trial plaintiffs disclaimed own- 
ing any right, title or interest within the survey 3333 to 
Labeaume, but the judgment was rendered for the whole 
land. The plaintiffs have now filed a remittitur in this court, 
remitting so much of the finding and verdict of the jury in 
the court below as includes any part of the land embraced 
in the United States survey No. 8338, and also remits all 
damages and monthly values. ) 

This is objected to by defendants, and Fenwick v. Gill, 34 
Mo. 194, cited as an authority in opposition to this practice. 
In that case the only reason assigned for refusing the mo- 
tion was that if the court undertook to modify the judgment, 
it would be necessary also to apportion the damages and 
monthly value of the premises, and the record did not furn- 
ish any means of making a just and accurate apportionment. 
The same question cannot operate or have any controlling 
force in this case, for the damages and monthly value are 
remitted in ¢oto, and no apportionment becomes necessary. 

Where the judgment could not be rendered without the 
application of extrinsic facts, not furnished by the record, of 
course this court would not proceed to give judgment, but 
would remit the record to the lower courts for that purpose. 

But here the map which is made part of the record furn- 
ishes the requisite evidence, by which a correct judgment 
may be rendered, and we therefore see no reasonable ground 
for abstaining from such a course. 

The judgment of the Circuit Court will therefore be re- 
versed, and judgment will be rendered in this court for the 
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three twenty-eighth parts of the land, the same as rendered in 
the judgment of the court below, except that part included 
in United States survey No. 3333 to Louis Labeaume. 


Judge Fagg concurs; Judge Holmes not sitting, having 
been of counsel. 


——+eee-—_ 


Jacos H. Ener AND FREDERICK W. FUNDENTHAL, Appellants, 
v. JOSEPH DEYNOODT, INTERPLEADER OF WM. BESTE AND 
Feiix Grima, Respondents. 


Conflict of Laws — Domicil — Partnership. — Kiner v. Beste & Deynoodt, 32 
Mo. 240, affirmed. By the law of Louisiana, the assignment by one part- 
ner of the partnership property of an insolvent firm to the syndics or as- 
signees, appointed under the laws of that State, transfers the title to the 
whole partnership property as against a creditor of the firm domiciled in 
that State. 


Appeal from St. Louis Court of Common Pleas. 


The facts were the same as in the case when before the 
court in 32 Mo. 250, some additional evidence being given 
as to the laws of Louisiana. 


The following instructions for interpleader were given by 
the court: 


1. The court declares the law to be that a foreign assign- 
ment will operate whenever personal property of the assignor 
is found according to the law of the assignor’s domicil, ex- 
cept as against the citizens of the State in which said prop- 
erty may be found. 

2. The court declares the law to be, that if it has been 
established by the evidence that the plaintiffs and defendants 
were at the time of the institution of this suit of attachment 
by Einer & Fundenthal against Beste & Grima, domiciliated 
at New Orleans, Louisiana, and that the debts, the subject 
matter of the attachment, were there contracted, plaintiff 
cannot by asuit in the courts of Missouri, in regard to the 
personal property of their debtors in this State, obtain a pref- 
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erence over the other creditors of which they would be de- 
barred by the laws of Louisiana. 

8. The court declares the law to be, that if it has been. 
established in proof that the plaintiffs and defendants in this 
suit were at the time of the institution of this suit residents 
of New Orleans, Louisiana, that the subject matter of the suit 
are debts contracted in said city of New Orleans ; that plain- 
tiff had notice of the proceedings instituted in the courts of 
New Orleans by William Beste, one of the defendants, against 
his creditors, and wherein and whereby Joseph Deynoodt, 
interpleader herein, was appointed syndic; and that by the 
laws and decisions of the State of Louisiana, as proven by the 
evidence from the date of such proceedings by Wm. Beste, one 
of the co-partners, all proceedings by the creditors against 
the personal property of the copartnership, and the syndic 
alone entitled to administer thereon, then the interpleader 
is entitled to recover, and judgment should be rendered ac- 
cordingly. 


Taussig & Kellogg, for appellants. 
A. J. P. Garesché, for respondent. 


Hotmes, Judge, delivered the opinion of the court. 


This cause was remanded for a new trial upon the single 
question, “‘whether, upon the proceedings had in the courts 
of Louisiana, upon the application of Beste alone, the credit- 
ors may not by the laws of Louisiana nevertheless seize the 
personal property of the partnership to the extent of the 
share of the other partner not a party to the proceedings, 
and consequently hold to the extent of one half of the at- 
tached property.” A new trial being had, this question was 
determined upon the evidence produced to show what were 
the laws of Louisiana upon the suhject in favor of the inter- 
pleader, the respondent here. It appears that the cession of 
the partnership, effected by the insolvent partner to the syn- 
dic, was made before the service of the garnishment in this 
attachment suit, and that by the laws of Louisiana they be- 
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came entitled to administer upon the partnership effects as 
well as upon the individual property of the insolvent partner. 
We have come to the conclusion that the instructions given 
for the interpleader by the court below were correct. 
Judgment affirmed. The other judges concur. 


——+26e-—— 
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EvuGene MILTENBERGER, Plaintiff in Error, v. Patience C. 
Morrison, PeTER WONDERLY, SARAH WONDERLY, HIS WIFE, 
AND ALEX. J. P. GaRescuié, HER TRUSTEE, Defendants in 
Error. 


1. Statute of Frauds — Equity — Lands.—A parol agreement between A. and 

B., that A. shall purchase the land of B. at a sale under an encumbrance, 

and allow B. the subsequent privilege of redeeming or buying the land, is 

an agreement within the statute of frauds, and will not be enforced in a 

court of equity. 

Sales at Auction—Fraud—Equity—Evidence.—Where a fraudulent combi- 
nation and secret arrangement is made among bidders and parties to obtain 
at a reduced price the land of a party sold under a mortgage or deed of 
trust, a court of equity will set aside the sale and order a re-sale upon the 
application of parties entitled to the relief. A creditor who has attached 
the interest of the debtor prior to the sale, and subsequently purchased the 
debtor’s equity of redemption under the judgment, may bring suit to set 
aside the sale, on the ground of fraudulent combination to suppress bid- 
ding and prevent competition. Such fraud may be proved by parol evi- 
dence. 

3. Practice — Pleading — Judgment —Relief.—Where the facts are sufficiently 
stated in the petition, the plaintiff may have such judgment as the facts 
stated entitle him, although in the prayer of the petition he ask for a differ- 
ent relief; but if the facts be not stated, he cannot have the relief upon th 
facts proved at the trial. 

4. Witness — Party in Interest. — To exclude a witness on the ground that he 
is a party in interest, it must appear that he has such an interest as the law 
will recognize and protect. 


re 


Error to St. Louis Land Court. 


Miltenberger was a judgment creditor of Wonderly, and 
had procured a sheriff’s deed in an attachment suit against 
him for the land respecting which this controversy arose, 
which was composed of lots 15 and 16 in block 896 of Lucas 
& Hunt’s addition to the city of St. Louis. These lots were 

















72 “ §T. LOUIS. 





Miltenberger v. Morrison et als. 








each improved, and in the year 1860-61 yielded respectively 
the rent of $900 and $800 per annum. The lots were en- 
cumbered at that time by deeds of trust in favor of Lucas & 
Hunt for about $1300 each, becoming due in 1861 & 1862; 
they were also encumbered by another deed in favor of one 
Lewis for two notes each for $1,000, due December, 1860, 
and December, 1861, respectively. Wonderly conveyed lot 
16, with the house thereon, to P. C. Morrison, and conveyed 
tlie other lot to trustees for his wife, he being insolvent. The 
encumbrances remained unpaid, and plaintiff commenced suit 
by attachment against Wonderly. It was alleged that Won- 
derly and Morrison agreed that Morrison should buy up the 
outstanding notes, purchase the said houses and lots at a sale 
to be made under the deeds securing the debts, and hold lot 
No. 16 for her own use and lot 15 for the use of Wonderly, 
he repaying to her the debts and interest thereon which she 
should so purchase; that, accordingly, said Morrison pur- 
chased said debts, and she and Wonderly colluding caused a 
sale to be made under the deeds of trust, at which she became 
the purchaser, paying the sum of $50 for lot 15 and $150 for 
lot 16. This sale was made on June 1, 1861. The plaintiff 
claimed that he, as attachiug creditor of Wonderly and pur- 
chaser of his interest in this lot No. 15, was entitled to 
redeem the same from Mrs. Morrison. It was claimed that 
the rents and profits of the property had nearly or quite ex- 
tinguished the sum for which Morrison held it. 

Morrison denied that any such agreement was made with 
Wonderly, and denied collusion with Wonderly to purchase 
the property (lot 15) for him, at a low rate, for the purpose 
of defrauding his creditors. Wonderly, who was made de- 
fendant, confessed the bill. 

At the trial, the record of the attachment suit against 
Wonderly in favor of E. Miltenberger & Co., and the deed 
of the sheriff to him for lot 15, were put in evidence ; also, 
the deeds of trust above mentioned, and the sale, under the 
deed to Lewis’ trustee, of the lots on Ist June, 1861. It was 
also shown that Morrison, on January 24, 1862, at a sale 
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made by Lucas’ trustee, became the purchaser of the same 
lots over again, paying for the lot No. 16, $105, and for lot 
No. 26, $2,550, and received the trustee’s deed therefor. 

Evidence was given tending to prove that the agreement 
stated in the petition had really been made between Morri- 
son and Wonderly, and that the purchase of the lots by her 
as stated had taken place in conformity with it. 

The plaintiff called as a witness Peter Wonderly, to whose 
admission to testify the defendant Morrison objected, on the 
ground that he was a party tothe suit. The court sustained 
the objection. 

The court made a decree for defendants, dismissing the 
bill of plaintiff. 


Gantt and Holliday, for plaintiff in error. 


I. The rejection of Wonderly as a witness was error. As 
a party defendant, he was a competent witness at the instance 
of plaintiff. 

II. But, independent of the testimony of Wonderly, it is 
clear by the evidence that such a contract as was set up in 
the petition was made between Morrison and Wonderly, and 
that the lot 15 was purchased by her for the use of Won- 
derly, he being subject to the condition of redeeming it by 
paying off all the outlay to which she was put on account of 
it, and ten per cent. interest. If this be established, it re- 
sults that the only remaining question is whether this con- 
stituted Wonderly the owner of a valuable interest in the 
lot on which his creditor was entitled to seize; and on this 
point plaintiff in error submits— 


III. That such an agreement between Wonderly and Mor- 
rison constitutes her trustee for Wonderly for the excess of 
the value of this lot over the money paid by Mrs. Morrison 
on account of the encumbrances thereon. 

This proposition is established by numerous authorities. 
If a party enters into an agreement for the purpose of pre- 
venting free competition at a sale by sheriff or trustee, and 
himself becomes the purchaser at such sale, he is merely a 
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trustee for those of the creditors who are entitled to call the 
sale in question ; that is, who have assailed the fraudulent 
arrangement and acquired a title which only requires the 
removal of the obstacle created by that arrangement—Jones 
v. Caswell, 3 Johns. Cas. 29; Doolen v. Ward, 6 Johns. 194; 
Wilbur v. How, 8 Johns. 444; 25 Me. 414; Gardner v. 
Morse, 25 Me. 140; Thompson v. Davies, 13 Johns. 118 ; 
Burbane v. Adams, 4 Comst. (N. Y.) 129; Hawley v. Cran- 
mer, 4 Cow. 717; Hamilton v. Hamilton, 2 Rich. Eq. 355; 
Boxwell v. Christie, Cowp. 395; 5 D.& E. (Term R.) 642. 

These cases establish the illegality of such an arrangement 
as Mrs. Morrison made; but by means of such arrangement 
she became the purchaser of the property at an undue valu- 
ation ; by means of this arrangement other bidders were de- 
terred or dissuaded from competing with her. 


Lackland, Cline & Jamison, for defendants in error. 


I. The evidence of Peter Wonderly was properly rejected. 
It was shown by the evidence that the suit was prosecuted 
for his immediate benefit, and he was also incompetent as a 
witness from the fact that his wife was a party to the suit; 
hence he could not be a witness either for or against her— 
R. C. 1855, p. 1577, § 6, subdiv. 1 & A. 

II. Whatever interest Wonderly had in the property in 
question at the time plaintiff instituted his suit by attach- 
ment against Wonderly became extinguished by the sales 
under the deeds of trust to Mrs. Morrison; so that if the 
plaintiff is subrogated to any rights of Wonderly in refer- 
ence to this property, it can be tosuch only as Wonderly ac- 
quired by virtue of the agreement with Mrs. Morrison which 
was made subsequent to the plaintiff’s attachment—Crocker 
v. Pierce, 31 Me. 183. 

III. And if there was any binding agreement between 
Mrs. Morrison and Wonderly, it constituted a privilege of re- 
purchase and not a mortgage. There was in the transaction 
nothing upon which a court of equity can fasten, so as to be 
enabled to call that a mortgage which if anything is in terms 
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apparently a contract for re-purchase—1 Hill. Mort. 64, 69; 
Goodman v. Grierson, 2 Hall & B. 279. 

IV. If, then, the transaction between Morrison and Won- 
derly constituted aconditional sale and not a mortgage, then 
the interest of Wonderly was not one to which plaintiff could 
be substituted by virtue of the levy under the execution. It 
was a mere chose in action, and not an interest in land sub- 
ject to levy on execution—Brant v. Robertson, 16 Mo. 149; 
Van Ness v. Hyatt, 13 Pet. 300-1. 

V. Mrs. Morrison derived her title to the property in ques- 
tion from the trustees in the deed of trust at a public sale at 
auction, which had been duly advertised and all the world 
invited to become competitors at the sale, and so that the 
plaintiff could have saved the property to abide the result of 
his attachment suit had he desired to do so; and courts will 
hold purchasers at such sales to be trustees for other parties 
only in cases of absolute fraud, or of clearly defined specific 
agreements—Kennedy v. Keating, 34 Mo. 25; Chospenning’s 
Appeal, 32 Pa. 815; Prevost v. Gratz, Pet. C. C. 364, 378; 
Fisk v. Sarber, 6 W. & S. 18; Sheldon v. Johnson, 13 Johns. 
220; Jackson v. Woolsy, 11 Johns. 446. 

VI. So far as the transaction and talk between those act- 
ing in behalf of Wonderly and Morrison proves any agree- 
ment, it seems to be simply that Mrs. Morrison through her 
agent was to purchase the property at the sale for the pro- 
tection of her own interest ; and all interest thereafter which 
Wonderly was to have in the property was to depend solely 
on the generosity or kind feeling of Mrs. Morrison. Such 
contracts, in the absence of fraud, equity will never lend its 
aid to enforce—Ld. Walpole v. Oxford, 3 Vesey, 420-1; Bro. 
Stat. Frauds, § 429; Montacute v. Maxwell, 1 P. Wms. 619. 

VII. The evidence of the alleged contract or agreement in 
this case is at the best uncertain, contradictory, and variant 
from the allegations of the petition; and a court of equity 
will not lend its aid for the specific performance of such a 
contract, especially if they be within the statute of frauds— 
2 Sto. Eq. §§ 751, 764, 767,769; Chainley v. Hansbury, 13 














ST. LOUIS. 





Miltenberger v. Morrison et als. 





Pet. 21; German v. Machin, 6 Paige, 292 ; Colson v. Thomp- 
son, 2 Wheat. 841; Lord Walpole v. Oxford, 3 Vesey, 420; 
Rankin v. Simpson, 19 Pa. 474; Goodwin v. Lyon, 4 Por- 
ter, 305-6. 

VIII. The plaintiff is further precluded from recovering 
in this case, as the contract or agreement under which he 
claims is clearly within the statute of frauds; and this is a 
defence that the defendant can make under a general denial 
of the agreement at any stage of the action—2 Sto. Eq. § 
764; Walker v. Locke, 5 Cush. 90; Boyd v. Stone, 11 Mass. 
341; R. C. 1855, p. 807, § 3 & 5; Bro. Stat. Frauds, § 511 ; 
Gardner v. Armstrong, 31 Mo. 539; Wildbahn v. Robidoux, 
11 Mo. 660. 


Homes, Judge, delivered the opinion of the court. 


The petition is framed with a view to equitable relief. It 
is founded upon a parol agreement affecting the title to real 
estate. The purport of the agreement, as alleged, was that 
the defendant Morrison, if she should become the purchaser 
of the two lots and houses in question at the sales under the 
deeds of trust which she held against the property, would 
hold one of the lots and houses as a trustee, or a mortgagee, 
for the benefit of Peter Wonderly, the grantor in the deeds 
of trust, with the understanding that he should have time 
to redeem that lot and house, by reimbursing to her the full 
amount of the debt and expenses, after deducting the rents 
and profits arising from the property while it should remain 
in her possession. It was stated also in the petition, that, 
after said agreement was made, Wonderly used no efforts or 
means to cause purchasers to attend the sale and bid on the 
property, and make it sell for something near its value, and 
that responsible bidders were present who were deterred 
from bidding, out of friendship for said Wonderly, upon 
learning that the defendant Morrison was buying the prop- 
erty for his benefit, and that the property was bought by her 
under that agreement. 

The suit is brought by an attaching oredinee of Wonderly 
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(the grantor in the deed of trust), who had become the pur- 
chaser of the lot and house in question under the judgment 
and execution obtained in his attachment suit; the attach- 
ment was levied upon this property after the dates of the 
deeds of trust, but before the sales in virtue thereof had been 
made; and his prayer for relief.is, that the said Morrison may 
be required to render a statement of the amount due her, 
and that, upon the payment thereof into court for her use, 
the title to said lot and house may be vested in the plaintiff, 
and for such other and further relief in the premises as to 
the court may seem proper. 


It is apparent that this petition was framed with a view 
to relief founded upon the agreement only. It does not look 
for relicf on the ground of any secret arrangement and com- 
bination between the parties, or others, for the purpose of 
preventing the attendance of bidders or deterring bidders at 
the sale, or of stifling competition among bidders, as a means 
whereby the purchaser was to be enabled to get the property 
at a reduced price. It makes no distinct averment of any 
such arrangement or combination, and it was evidently not 
intended to be framed with this aspect. There are some 
statements in it from which it might be gathered indistinctly 
that this agreement had had some effect to prevent competi- 
tion at the sale, and some part of the evidence would seem to 
indicate pretty strongly that such had been the operation of 
it. But the evidence, on the whole, would seem to have been 
directed to the matter of the parol agreement, and to have 
been offered for the purpose of showing that the plaintiff was 
entitled to the relief for which he prayed. These vague state- 
ments concerning fraud in preventing competition at the sale, 
in view of the main object of the petition and of the relief 
sought, must be regarded here as mere surplusage. 

In reference to the parol agreement as a ground for relief, 
it was conceded that it came within the statute of frauds, 
and could not be enforced in a court of equity. An agree- 
ment of this kind must be in writing—Walker v. Locke, 5 
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Cush. 90; Montacute v. Maxwell, 1 P. Williams, 618; Wild- 
bahn v. Robidoux, 11 Mo. 659. 

With regard to the other matter, there is no doubt that a 
sale of this kind may be set aside and avoided, as between 
the parties, and a resale of the property ordered, in a proper 
case, on the ground of a secret arrangement and fraudulent 
combination among bidders and parties for the purpose of 
enabling the purchaser to obtain the property at a reduced 
price. 

Such arrangements are held to render the sale fraudulent 
and void, as a fraud upon the rights of the vendor and as 
against public policy—Wooton v. Hinkle, 20 Mo. 290; Neal 
v. Stone, 20 Mo. 294; Hamilton v. Hamilton, 2 Rich. Eq. 
355-79; Phippen v. Stickney, 3 Met. 884; Stine v. Wilkson, 
10 Mo. 75. This petition is not framed with a view to such 
relief, nor is.there any prayer for relief of this nature. It 
may be that in a case where the facts were sufficiently stated 
in the petition to show that the plaintiff was entitled to such 
relief, it might be granted under the general prayer, though 
not specifically prayed for. The petition must contain a plain 
statement of facts constituting a cause of action, and a de- 
mand for relief in accordance with the facts stated in the 
petition is an essential part of the petition—R.C. 1855, p. 
1229, § 3; Meyers v. Field, 37 Mo. 434. 

The plaintiff here, by virtue of his attachment and sher- 
iff’s deed, acquired the equity of redemption of the grantor 
in those deeds of trust, and if the property had brought more 
at the sales under the deeds of trust than was sufficient to 
pay the debts secured, the surplus of proceeds in the hands 
of the trustees would have been subject to the equitable title 
and lien acquired by the plaintiff under his deed; and they 
would go to him as the legal representative of the grantor in 
the deeds of trust. This would, we think, give him a stand- 
ing in a court of equity as a party affected by the sales un- 
der the deeds of trust ; and he is therefore in a position to 
call in question the validity of those sales, on the ground of 
fraudulent arrangements and combinations to suppress bid- 
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ding and stifle competition at the sales. Nor do we think 
that tle judgment in this case would be a bar to another pe- 
tition framed with a view torelief on that ground. But this 
petition does not place matter of fraud in the sales before us 
here, in such manner as to call for any discussion of the evi- 
dence offered as bearing upon this subject. 

Exception was taken to the exclusion of the testimony of 
Peter Wonderly, on the ground that he was a party for whose 
immediate benefit this suit was prosecuted. This objection 
was founded upon evidence tending to show that he had 
made a parol agreement with the plaintiff to the effect that 
if the plaintiff recovered in this suit, he was to hold the prop- 
erty for the benefit of Wonderly, and was to convey the same 
to him upon being paid the full amount of his own debt and 
expenses; that is to say, there was a verbal agreement that 
he might purchase the property at a price to be fixed in that 
manner. It is clear that such an agreement as this must be 
held void as against the statute of frauds, and that it could 
not be enforced in a court of equity. He trusts merely to the 
honor and generosity of the other party, and on that he would 
have to rely. Wedo not think this agreement could make 
him in any way a party for whose immediate benefit the suit 
was prosecuted. 

There was no good ground in this for excluding him as a 
witness. But he was called as u witness, as appears by the 
record, merely for the purpose of proving the parol agree- 
ment relating to the purchase of this property by the defend- 
ant Morrison, and nothing more; and for this purpose his 
testimony was clearly not admissible, for the reason that 
such an agreement could not be proved by parol evidence. 
There was no error, therefore, in excluding his testimony. 
A fraudulent combination to stifle competition among bid- 
ders at a sale may be proved by parol evidence. For such 
purpose we think his testimony would be admissible. 

We find no error in the record for which the judgment 
can be reversed. 


Judgment affirmed. The other judges concur. 
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State or Missourt ex rel. A. Jackson, Appellant, v. JoHN 
W. Emerson, Respondent. 


Constitutton—Judiciary.—The amendment to the Constitution ratified by the 
General Assembly at the Session of 1850-51, was intended to produce uni- 
formity in the tenure of the judges throughout the State. The power to 
create new circuits was given to the Legislature, and it had authority to 
provide when creating a new circuit, that the judge elected in that circuit 
should hold his office until the next general election for judges, although 
it should be for a less term than six years. 


Appeal from St. Louis Circuit Court. 


E. B. Ewing, for appellant. 


The act of 1855 (Sess. Acts 1855, p. 24) is valid except so 
far as it undertakes to limit the tenure of the office of judge. 
This clause is merely a void provision engrafted upon a valid 
act. There being no express limitation upon the power of 
the Legislature in the creation of judicial circuits and the 
fixing the time for holding elections therein, the act of 1855 
is valid in these particulars uuless the exercise of this power 
is clearly repugnant to or inconsistent with some provision 
of the Constitution. 

The petitioner was duly elected in 1857, and, if duly elect- 
ed, it was for the full term of six years, commencing from 
gz the expiration of the first term in 1861. 

As soon as a judge is elected, he is in office under the Con- 
stitution, which prescribes the tenure of his office; and un- 
der its guaranties he could not be disturbed even by an act 
of legislative authority. There was a definite purpose in 
view, of course, in fixing the tenure of the office at that pe- 
riod. The considerations that influenced the authors of this 
provision in prescribing that period as the duration of the 
office apply, of course, with the same force to judges of cir- 
cuits created after the constitutional amendment was adopted. 
As to the then existing ones, it is impossible to make a dis- 
tinction between them. 

The Constitution nowhere provides, either expressly or by 
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implication, that all the judges of Circuit Courts shall be 
elected at the same time; and to give such a construction to 
this clause providing for the first general election in August, 
1851, and on the first Monday in August every six years 
thereafter, is to qualify other provisions improperly, and to 
restrict the power of the Legislature within narrower limits 
than their terms import and the object in view would war- 
rant. Taking the several provisions on this subject together, 
the only reasonable construction is that as to the circuit 
judges then in office, only, the clause providing for a general 
election should apply; and that the Legislature, under the 
ample power elsewhere given (there being no limit as to the 
number of judges), might, when the public good required, 
create new circuits and provide for the election of judges 
therein. 

It is very remarkable if it had been intended that the 
judges to be elected in the circuits thereafter established 
should be chosen at the same time with those then in office, 
that it was not so declared in a distinct clause, or as a pro- 
viso to that fixing the time of the general election. 

There is nothing in the mere fact that the election of the 
petitioner in 1857 was held some three years or more before 
the expiration of his first term, under the election in 1855. 
Elections for all offices filled in that method after the first 
one, are held before there is an actual vacancy or expiration 
of the term of office, and are thus held to prevent a vacancy. 
Our laws, it is true, generally provide for such an election 
shortly before the expiration of the prescribed official term ; 
but whether one month or one year intervenes does not affect 
the question of legislative power or authority, but is a ques- 
tion of expediency. Members of Congress formerly were 


elected more than a year before their actual qualification as 


members. The practical construction by the legislative de- 
partment of the provision in question fully accords with the 
foregoing views (R. C. 1855, p. 552, § 42); as also their 
construction of a similar provision (id. p. 91, § 3, and § 5, 
p. 835). 
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The theory of a vacancy is much relied on by respondent. 
This is attempted te be maintained by assuming that the act 
of 1855, creating the circuit, created at the same time a va- 
cancy ; and that the tenure of the incumbent appointed or 
elected to fill it was for “the residue of the term only.” 
What is meant by a vacancy, as this term is used in the 
Constitution, is too clear for argument. It is a vacancy hap- 
pening by death, resignation, removal out of his circuit, or 
by any other disqualification. If it happen from any of 
these causes, and there can be no others, at least six months 
before the general election the Governor must issue his writ 
of election to fill it; but if within that period, the Governor 
appoints; and in either case the election or appointment 
shall be for the residue of the term only. 

The act of March 3, 1855, creating the 15th circuit and 
providing for an election was approved March 3, 1855. Ata 
subsequent period of the revising session, December 12, 1855, 
the act establishing judicial circuits, &c., was approved, in 
which that part of the special act of 8d March, creating the 
circuit, was incorporated—R. C. 1855, p.546, § 16. And on 
8th December, 1855, the ** Act to establish courts of record” 
was approved, in which (§ 4, p. 532) it is provided that 
“there shall be an election held in each judicial circuit in 
this State for the election of a circuit judge, &., on the first 
Monday in August.’ Thus it is seen that the provisions of 
these general laws are made expressly applicable to the 15th 
circuit as well as to all others. 

The election of the appellant in 1857 was valid and regu- 
lar; that is, it was held pursuant tolaw. The act of 3d 
March, creating the circuit and providing for an election, 
was also valid in these particulars ; so were, undoubtedly, 
the provisions of the general laws referred to, requiring an 
election in that circuit in 1857. If, then, these several acts 
were a valid exercise of legislative authority, the appellant 
was rightfully in office by virtue thereof and the election 
held under them; and if rightfully in office, it was for the 
full constitutional term of six years, under each election ; 
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unless the Legislature, in creating a new circuit, may limit 
the tenure at discretion, which we have seen it cannot do. 

In construing the provisions of the Constitution, and the 
laws referred to, effect will be given to all so far as they can 
stand together; but if entire effect cannot be given to them, 
the laws must yield in so far as they are repugnant to the 
constitutional provision. The only repugnancy is in that 
part of the act, creating the circuit, which attempts to 
abridge the term of office. The balance of the act, and of 
the other acts referred to, are consistent therewith and must 
have effect. It is no answer to this to say that the election 
of the appellant, according to this view, would be held (for 
his second term) in 1857, sometime before his first term ex- 
pired, and therefore he could hold by virtue of the first elec- 
tion only two years. Certainly no such argument can pre- 
vail against the positive provision of the Constitution fixing 
the tenure of the office—Acts 1855, p. 94, 532, 535, 546, 
552; id. 91, 835; People ex rel. Ingersoll v. Gray, 6 Cow. 
646; Bruce v. Fox, 1 Dana, 453; Banton v. Wilson, 4 Tex. 
410; Shelby v. Johnson, 1 Dallam (Tex.) 


Glover & Shepley, for respondent. 


I. Article VII. of amendments to the State Constitution 
clearly settles the law against plaintiff. 

Under his election in March, 1855, plaintiff could only fill 
the balance of the unexpired constitutional term yet remain- 
ing between 1851 and 1857. While the Constitution fixes 
the length of the term at six years, it as clearly defines and 
provides that those six years shall commence on a certain 
day and end on a certain day, and that the six years must 
exist between those fixed periods. 

If a judge be elected at any other time than that fixed by 
the Constitution, it is not, it cannot be, for a regular term ; 
it can only be for the remaining time between such election 
and the period fixed for the next regular election. 

The election in March, 1855, at which the plaintiff was 
first elected, was not held at the time fixed in the Constitu- 
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tion for holding regular elections for regular terms. It was 
for a special purpose, at a time when there was no other elec- 
*tion in the State. To claim that such was a regular or gen- 
eral election, entitling the holder under it to serve six years 
without regard to time of commencement or ending, is an 
outrage upon common sense. 

That article of the Constitution, properly construed, does 
not contemplate that the term shall be for six years begin- 
ning at any uncertain or undefined time, but it does mean 
that the term is immovable, and unchangeable as to the date 
of commencement and termination, and that between these 
two periods the full term of six years exists; in other words, 
commencing on the first Monday in August, 1851, and end- 
ing first Monday in August, 1857, and every six years there- 
after. 

The Constitution clearly contemplates that each judge in 
each circuit in the State shall not only be elected at the same 
uniform time, but that they shall enter upon the discharge 
of their duties and vacate and relinquish their offices at the 
same fixed time. 

The different provisions of the article in question, logically 
adjusted, would be as follows :—“ The offices of the several 
circuit judges in this State shall be vacated on the first Mon- 
day in August, A. D. 1851, and every six years thereafter’; 
‘and an election shall be held on the said first Monday in 
August, 1851, and every six years thereafter, in each circuit 
within the State, fora judge thereof, who shall hold his office 
for the said space of six years, to-wit, until the next regular 
election for judges as hereinbefore provided for.” 

II. But there are other clauses of the same article of the 
Constitution which make this view of the law conclusive. 

It is provided that when a vacancy occurs less than six 
months before a regular election for judges, the Governor 
may appoint; but where it occurs more than six months, 
then the Governor shall issue a writ of election to fill such 
vacancy, “but every such election or appointment to fill a 
vacancy shall be for the residue of the term only.” 
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What, then, is a vacancy? We hold as an inevitable logi- 
cal conclusion, that whenever and wherever there is an office 
existing or created, and that office is unfilled by an officer, 
there exists a vacancy. The very moment the Governor ap- 
proved the act on the 8d day of March, 1855, creating the 
15th judicial circuit, that very moment there existed a va- 
cancy in the office of judge of that circuit. Such vacancy 
is recognized in the very act creating the circuit, by provid- 
ing for the election of judge on the third Monday in March, 
1855. ‘** Every such election to fill a vacancy”—that is, to fill 
any vacancy, arising from any cause—“ shall be for the res- 
idue of the term only.” 

If, then, the office remaining unfilled for two years, or nine 
years, created a vacancy in contemplation of this article of 
the Constitution, so there must have been a vacancy in that 
office from the very day it was created until filled by the 
subsequent election of Judge Jackson. If this reasoning be 
correct, then “every such election * * * shall be for the 
residue of the term only,” which ended on the first Monday 
in August, 1857, the date of plaintiff’s second election. 

On the latter day he was again elected, and this time at 
the regular election, at the regular constitutional time, and 
for a regular constitutional term of six years, commencing 
on that day, and ending same day in August, 1863, changed 
by the Convention to November, 1863. When defendant was 
elected November 3, 1863, plaintiff’s official term ended. 

The Constitution does not, nor never did, contemplate that 
judges should serve for six years from some uncertain and 
undefined time, depending upon when the Legislature cre- 
ated the circuit. This would at once destroy that uniform- 
ity and harmony which the framers of the Constitution were 
most solicitous about securing. It would present in this case 
the singular anomaly of compelling one judge to be elected 
at a certain fixed time, without compelling or requiring his 
predecessor to vacate the office to which he was elected. 

III. Again, for illustration, suppose the circuit had been 
created less than six months before the general election on 
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the first Monday in August, 1857, and the Governor had 
appointed a judge according to the Constitution, it will 
certainly not be pretended that such appointee could hold 
beyond the date of his successor’s election at the first gen- 
eral election. How is it, then, that because plaintiff was 
elected, and not appointed, he must serve six years? The 
fixing the term for the special election in 1855, by the Legis- 
lature, in the act creating the circuit, simply stands in lieu 
of the Governor’s writ of election. 

IV. If for argument it be granted that the doctrine of the 
plaintiff be correct, that he had the right to serve six years 
under his election in March, 1855, we hold and maintain 
that by submitting to an election in 1857, filing his new oath 
of office, and qualifying under such new election, he waived 
and relinquished all the additional rights he acquired under 
his first election in 1855; in other words, that all the time 
he claims under his first election after the date of his second 
election in August, 1857, became merged into such regular 
term under the last election; that at his last election in 
August, 1857, he was elected for six years, not from March, 
1861, as he claims, but from the day of the election, and un- 
til his successor should be elected and qualified. 

V. It is further suggested that if it be held that in 1855 
plaintiff was elected for a regular term, then we answer that 
such election was not held at the right time, and for that 
purpose it was a nullity. 

The Constitution says the election for the regular terms 
“shall be held on the first Monday in August in 1851, and 
every six years thereafter.”” This election was not held at 
the time fixed for the regular term elections; hence when it 
is argued that plaintiff was elected in March, 1855, for a reg- 
ular term, the argument results in proving that such elec- 
tion, for that purpose, was a nullity, for that it was not held 
at the constitutional time. If, therefore, the election in 1855 
was not to fill a vacancy or the unexpired time until August, 
1857, it was a farce, and had no validity under the Constitu- 
tion, and plaintiff was an intruder. 
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VI. “The first Monday in August, 1851, and every six 
years thereafter,” is fixed by the Constitution as the time for 
holding regular elections for regular six-year terms. The 
Legislature has no power to change that time. It cannot 
authorize a regular election for a full term to be held in 
March, 1855, when the Constitution says such election “shall 
be held on the first Monday in August, 1851, and every six 
years thereafter.” It is impossible. 

The Constitution gives the Legislature power to pass laws 
to govern elections ; that is, to provide the machinery and 
prescribe the manner and mode of conducting the election, 
but not to change the time when that is fixed by the Consti- 
tution. It gives the Legislature power to provide by law 
for holding elections to fill vacancies; for this purpose the 
latter may not only provide the rules for conducting the 
elections as in the other case, but may fix the time for hold- 
ing it, because the Constitution has not, nor could not, fix a 
time certain for holding a special election to fill a vacancy. 
Hither the Governor or Legislature may fix the time for hold- 
ing an election to fill a vacancy, but no power less than a 
constitutional Convention can change the time of holding 
the regular elections for judges fixed by the Constitution. 


Wacner, Judge, delivered the opinion of the court. 


The circuit attorney of the 15th judicial circuit filed an 
information in the nature of a quo warranto, in the Iron 
county Circuit Court, against John W. Emerson, requiring 
him to show by what authority he performed the duties and 
exercised the functions of the judge of the said judicial cir- 
cuit. The cause was taken by change of venue to the St. 
Louis Circuit Court, and upon a final trial in the last named 
court judgment was given against the relator and in favor of 
Emerson, and to reverse that judgment this appeal is pros- 
ecuted. 

The relator claims the office by virtue of an election in Au- 
gust, 1857, and insists that the term for which he was legally 
elected had not expired when the respondent was elected in 
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1863. The Legislature by an act approved March 3, 1855, 
organized and created the 15th judicial circuit, and in sec- 
tion 3 of the act provision was made for electing a judge of 
the said circuit on the third Monday of March, 1855, who 
should hold his office until the regular election for circuit 
judges, which by the Constitution was fixed on the first Mon- 
day in August, 1857. At the election in March, 1855, the 
relator was elected judge of the said circuit, and at the regu- 
lar election on the first Monday in August, 1857, he was re- 
elected to the same office for the full period of six years. At 
the election held in pursuance of law in November, 1863, 
John W. Emerson was elected judge of the same circuit for 
the term of six years. 

By article 7 of the amendments to the Constitution, rati- 
fied by the Legislature at its session of 1850-1, the offices of 
the several circuit judges were declared to be vacated on the 
first Monday in August, 1851, and it was provided in the 
said amendment that the circuit judges should be elected 
for the term of six years; that the first general election for 
judges should be on the first Monday in August, 1851, and 
on the first Monday in August every six years thereafter. 

The relator assumes the position, that so much of the act 
of March 3, 1855, as provides for the judge holding his office 
until the next general election is in conflict with the Consti- 
tution and void; that when he was elected in 1855, by vir- 
tue of the Constitution, it was for the full term of six years, 
or until 1861, and that when he was re-elected in 1857 it 
was for six more additional years; and that his second term 
commenced in 1861 and expired in 1867. And that Emer- 
son, the respondent, although elected at a regular election in 
1863, was not entitled to the office till 1867, or nearly four 
years after his election. If this position be correct, the Le- 
gislature surely committed a great absurdity when they cre- 
ated the 15th judicial circuit and provided for an election. 

It is contended by the respondent that the Legislature 
possessed the unquestioned right to order an election to fill 
the office for less than the constitutional term, on the ground 
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that when the office was created there was a vacancy, and 
that it comes within the meaning of the clause in regard to 
filling vacancies by election for the remainder of the term. 


4 But this is a strained and‘ unnatural construction, and not 
7 within the intention of a vacancy happening by “ death, res- 
3 ignation, removal from the circuit,” &e. 

By In construing an instrument, the true intention of the 
; framers must be arrived at if possible, and, when necessary, 


the strict letter of the act, instrument or law must yield to 
the manifest intent. The Constitution provides that an elec- 
tion for circuit judges should be held in August, 1851, and 
be every six years thereafter. The intention was to produce 
uniformity in the tenure of the judges throughout the State. 
The power to create and establish new circuits was conceded 
to the Legislature, but we are unable to see anything which 
expresssed or implied a prohibition against the Legislature 
forming a new circuit and making the judge elective till the 
next general election, though it should be a less period than 
six years. The amendment declaring that “hereafter each 
judge of the Circuit Courts shall be elected by the qualified 
electors of their respective circuits, and shall be elected for 
{ the term of six years,” must be taken in connection with the 
latter part of the same section, which provides when the first 
general election shall be held, and enjoins an election every 
six years thereafter. The constitutional term of the judge 
was fixed at six years, and the Legislature had no power to 
either extend or abridge it; but we do not think that when 
a circuit was created or organized just previous to a general 
election, the Legislature was denied the power of filling the 
office of judge by special election, to hold till the ensuing 
general election. The clause in the Constitution seems to 
embrace all the circuit judges, and if such be the correct in- 
terpretation we will not suppose that it was ever intended 
that a person should be elected circuit judge when he could 
not qualify and exercise the functions of his office till a pe- 
riod of four years after his election. 
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Let the judgment be affirmed. Judge Fagg concurs ; 
Judge Holmes did not sit, having been of counsel. 


+2800, —— 


STaTeE TO USE OF Peter J. Peters, Respondent, v. LuTHER 
M. SuHreve, Ropert N. Martin, aNnD GeEorGE SMIZER, 
Appellants. 


Practice — Trials — Continuance. — Discretion of court in refusing a continu- 
ance, properly exercised. 


Appeal from St. Louis Circuit Court. 








L. M. Shreve, for appellants. 





Hudgens, Davis 5 Evans, for respondent. 


WacneR, Judge, delivered the opinion of the court. 


The only reason urged for a reversal of the judgment of 
the Circuit Court is the refusal of the court to continue the 
cause on the application of the appellants. It sems that the 
action had been pending in court for about seven years, and ‘ 
had been continued from term to term till the fall term of 
1864. The only ground for a continuance on the part of the 
appellants was the absence of a witness named Castello, who 
had been a captain in the United States army, but had been 
mustered out of service prior to the trial. The respondent 
also desired his testimony, and regularly gave the appellant 
notice and proceeded to take his deposition, but the appel- 
lant declined to cross-examine him when his deposition was 4 
taken. The appellant stated in his affidavit for a continu- et 
ance that he wished Castello’s personal attendance in court, BI 
and that Castello had assured him that he would be present 
at the trial, and that, if the case was continued, he would 
procure his attendance at the next court, or take his deposi- 
tion. The court overruled the application and procceded 
with the trial. There is surely nothing here to show that 
the court exercised its discretion unsoundly. 

The judgment is affirmed. The other judges concur. 
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Field et als. v. Farish, Adm’r.—Gutzweiler’s Adm’r v. Lackmann et als. 





Ricuarp R. Fiecp ef als., Respondents, v. Epwarp T. Far- 
ISH, ADMINISTRATOR OF MicHagEL S. Cerré AND THOMAS 
McApaM, Appellants. 


Practice—Supreme Court.—Judgment affirmed for failure to file transcript of 
record of appeal. 


Appeal from St. Louis Court of Common Pleas. 
Kehr, for appellants. 
Krum & Decker, for respondeuts. 


' Waener, Judge, delivered the opinion of the court. 


It appears from the record in this cause that an appeal 
was granted on the 29th day of June, 1863, and that appel- 
> lants have wholly failed to prosecute their said appeal. The 
respondents now bring into this court a transcript of the rec- 
ord, and move for an affirmance of the judgment. The mo- 
tion is sustained and the judgment is affirmed, with ten per 
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: cent. damages. The other judges concur. 
ie 
£ ——_-_++2¢o+——. 


MICHAEL SuTTER, ADMINISTRATOR OF PETER GUTZWEILER, Ap- 
pellant, v. Detmrica H. Lackmann, Rupotew RauscuHer- 
AUD, AND Avucust PLitt, Respondents. 


1. Ejectment — Administration. — A leasehold for ten years is a chattel inter- 

by est, and passes to the administrator and not to the heirs of the lessee. 

3 2. Evidence — Frudulent Conveyance.— Testimony to prove the bad faith of 

Be the parties in a sale of goods, wholly disconnected with a subsequent sale 

of realty, is not admissible to prove bad faith in the sale of the realty. 

3. Evidence — Admissions. — Admissions made by the grantor in a deed after 
the sale are not admissible in evidence to affect the title of the grantee un- 
i less he assented to them, or they were made in his presence without objec- 

tion. 

4, Evidence—Fraudulent Conveyance.—Where a deed is regular upon its face, 
it is incumbent upon the party attacking the deed to prove affirmatively 
that it was fraudulent, and the burden of proof is upon him. 

5. Practice — Evidence—Instructions.—Where evidence has been improperly 

q admitted, it is the duty of the court to correct the error by instruction. 
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Appeal from St. Louis Court of Common Pleas. 


Ejectment for leasehold estate—See 8. C. 23 Mo. 168, and 
28 Mo. 484. 

Plaintiff’s title was as follows: Lease by Ann Biddle to 
John T. Schulze, dated September 1, 1845, for ten years, 
with clause of renewal. 

Schulze and Manck had been partners, and upon dissolu- 
tion of the partnership Schulze assumed to pay all the debts, 
and made a deed of trust to Thos. J. Meier to secure Manck 
against the claims of the creditors of the firm, dated Decem- 
ber 31, 1851. Sale under this deed of trust by trustee, May 
17, 1852; purchase by and deed to plaintiff. Plaintiff hav- 
ing died pending the suit, it was revived in the name of the 
administrator. 

The defence was that the plaintiff’s purchase was made in 
fraud of creditors and with moneys, furnished by Schulze. 
To prove this defendant gave in evidence a bill of sale made 
by Schulze and Manck to plaintiff of their stock of goods, 
dated October 14, 1851. It was admitted that this bill of 
sale was fraudulent. 


The parties to the deeds were examined. The statements 
of Schulze, made to Judge Lord subsequent to the sale by 
the trustee, were admitted in evidence against the objections 
of the plaintiff. It was shown that plaintiff paid the amount 
bid at the trustee’s sale, and that it was distributed among 
the creditors of the firm. 

Defendant claimed title under a judgment dated April 22, 


1852, and an execution against Schulze and Manck, and a 
sheriff’s deed dated September 29, 1853. 


Plaintiff’s instructions : 


1. If the jury shall believe from the evidence that the prop- 
erty in dispute was purchased at the trustee’s sale by the 
plaintiff for his own individual account, and that the money 
which was paid for the same was the money of the plaintiff, 
then they ought to find for plaintiff. 
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2. The deed from Meier (the trustee) to the plaintiff be- 
ing fair and regular on its face, it devolves on the defend- 
ants who attack it to establish by evidence satisfactory to the 
jury that the plaintiff (Gutzweiler) bought the property for 
the use and benefit of Schulze, the said Schulze furnishing 
the purchase money or a part thereof. 

3. Any statement that Schulze may have made (after the 
purchase of said property by plaintiff) to the effect that he 
would have to go to Alton for the purchase money, or any 
statement tending to show that he had purchased property, 
or that plaintiff had purchased the same for him, unless such 
statements were made in the presence and hearing of plain- 
tiff, is incompetent, and will be disregarded by the jury. 

4. Ifthe jury find for the plaintiff, they will assess the 
amount of damages the plaintiff has suffered ; and the meas- 
ure of damages is the value of the rents and profits of the 
premises sued for, from the commencement of this suit to the 
termination of the lease; and the jury will find in addition, 
and separately, the value of the monthly rents, and rents and 
profits. 

5. If the jury find for the plaintiff, they will assess the 
amount of the damages the plaintiff has suffered; and the 
measure of the damages is the value of the rents and profits 
to the expiration of said lease. 


Defendants’ instructions given : 

1. If the jury believe from the evidence that Peter Gutz- 
weiler purchased the lot sued for, at the sale of the trustee 
Meier, for Schulze, or that the purchase money or any part 
of it was paid with the means of Schulze, they will find for 
the defendants. 

2. The jury are instructed that if they believe from the 
evidence that any witness has in a material matter, or as 
to a material fact, within his knowledge, wilfully sworn 
falsely, the jury are at liberty to disregard the whole of his 
testimony. 

3. The jury are instructed that the declarations of Thos. 
J. Meier, as incorporated in the cross-examination read _ this 
T—VOL. XXXIX. 
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morning by plaintiff’s counsel to the jury, that the premises 
sued for at the date he testified, were renting for $700, is 
incompetent testimony, and the jury are to disregard it in 
making their verdict. The jury is confined to the time prior 
to September 1, 1855, in their inquiries as to the value of the 
rent. 


Defendants’ instructions refused: 





1. The jury are instructed that if they believe from the 
evidence that the purchase money of Gutzweiler at the trus- 
tee’s sale, or any part thereof, was paid by or out of the means 
of Schulze, plaintiff cannot recover. 

2. The jury are instructed that if the bill of sale of the 
jewelry by Schulze and: Manck, for the consideration of four 
thousand dollars, to Peter Gutzweiler, the plaintiff, was for 
the purpose of gaining time for Schulze and Mauck, and to 
hinder or delay or to defraud the creditors of Schulze and 
Manck in the collection of their claims; that Gutzweiler 
never paid any part of the consideration; then the transac- 
tion was fraudulent as against the creditors of Schulze and 
Manck, but can have no effect upon the determination of the 
issues in this cause, than such weight as the jury believes 
should be given to it as evidence to be weighed with other 
evidence in the cause. 





Witham and Hudgens § Son, for appellant. 


There was error in the admission of C. B. Lord’s statement 
in regard to admissions or declarations made by Schulze 4 
after the sale by trustce to plaintiff in 1853, and in the ab- G 
sence of Gutzweiler. 

I. Because the admissions of Schulze, the insolvent debt- 
or, after the sale of his property by trustee, were incompetent 
and inadmissible to impeach or invalidate the title of Gutz- 
weiler, the purchaser—35 Mo. 202; 1 Greenl. Ev. $ 180, 
181, 190, 197; 15 Barb. 560; 4 Blackf. 445; 14 Serg. & R. 
388-93 ; 4 Mass. 702-8; 12 Mass. 439; 5 Johns. 412; 1 
Serg. & R. 526. 

II. Because the statements were made in the absence of 
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Gutzweiler, against whom they were offered in evidence and 
were not admissible, and the court therefore erred both in 
admitting the hearsay evidence of Lord, and in refusing to 
give the 3d instruction asked by plaintiff to exclude the same 
—1 Greenl. Ev. §§ 187-90; 35 Mo. 202; 38 Mo. 173-7; 83 
Mo. 118; 10 Johns. 66; 15 Conn. 68; 3 Serg. & R. 9-19. 

III. Schulze himself was a competent witness, and the 
statements of Lord were mere hearsay and inadmissible. 

IV. The second instruction asked by plaintiff and refused 
by the court should have been given. The defendant charges 
fraud in plaintiff’s title, and it is certainly incumbent upon 
him to prove the fraud, or else the plaintiff’s title being ad- 
mitted to be eldest must prevail. This is all the instruction 
asked and was certainly proper, and appellant assigns the 
refusal of such instruction as material error. This same in- 
struction was approved by this court in the case 28 Mo. 434. 

V. The 3d instruction asked by plaintiff should have been 
given. It was properly asking the court to exclude from the 
jury the improper evidence above referred to—the hearsay 
statements of Schulze, who is not a party to the suit, and was 
mere impression as to who spoke, or to what he said, in the 
absence of Gutzweiler, the purchaser, whom they are intend- 
ed to affect. The statements and testimony were objected to 
at the time, but admitted by the court notwithstanding the 
objections, and the court persisted in forcing the incompe- 
tent testimony on the jury by refusing this instruction-—28 
Mo. 835; id. 173-7; 385 Mo. 202. 


A. J. P. Garesché, for respondents. 


I. The declarations of Schulze to Lord were properly admit- 
ted. The record does not show that Gutzweiler was absent ; 
on the contrary, that Meier, Schulze, Judge Lord and Gutz- 
weiler all walked down together from the sale to Judge 
Lord’s office, stopping on their way to get a glass of beer. 
Because they were made to Judge Lord in his capacity of 
agent of Meier, the trustee, pending such agency in respect 
to the sale, and therefore part of the res geste. 








ST. LOUIS. 





Gutzweiler’s Adm’r v. Lackmann et als. 





II. The testimony being proper, the instruction asking for 
its exclusion was properly refused. 

III. The evidence in regard to the bill of sale and the 
transfer of the jewelry stock to Gutzweiler was competent; 
because it was undoubtedly fraudulent, for Meier paid noth- 
ing for it, but did it to help Schulze along. Meier further 
says that he had nothing to do with it, unless some one had 
interfered with Schulze’s possession of it, when it would have 
been his duty to interfere and to have claimed ‘it for Gutz- 
weiler. Who but acreditor could have interfered? Just 
so in this cause. Because creditors interfere, the property 
is at once claimed by Gutzweiler as his own. It proved the 
relations which existed between the parties. Again, it proved 
that Schulze got the money. Manck proved the stock to have 
been worth $4,800 ; of this only $630 was paid to creditors. 
Whatever Schulze paid to Gutzweiler was repaid to him by 
Gutzweiler. Schulze bought a farm, but no part of this 
money entered into the purchase. Now the debts of the 
firm were about $2,500 ($2,632); Schulze’s own, $1,000. 
The assets were, stock $4,800, and the leaschold premises in 
dispute. These rented for $40 or $50 per month, and this 
surely should have maintained Schulze. Finally, it proved a 
conspiracy between Schulze and Gutzweiler to defraud the 
creditors out of the former, and might well be weighed by 
the jury to determine for whom and with whose funds Gutz- 
weiler’s purchase was made. 

IV. Great latitude is allowed in the introduction of evi- 
dence where there is a question of fraud—Lane v. Kings- 
bury, 11 Mo. 402. 

V. If there existed a conspiracy between Gutzweiler and 
Schulze to defraud the creditors of the latter, the declara- 
tions and acts of either, even in the absence of the other, are 
admissible (1 Greenl. Ev. 141, § 111), and this principle 
applies to the case of a fraudulent conveyance—Waterbury 
v. Sturtevant, 18 Wend. 354. 

VI. The 2d instruction is merely as to the onus probandi, 
and could not possibly have affected the result. To tell the 
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jury nothing as to the burden of proof is certainly less ma- 
terial than the closing argument; and for error in this re- 
spect the court will not reverse—Brennan v. Farrell, 82 Mo. 
$28. As to its importance, see Ayers v. Austin, 6 Pick. 
226. For only material error can the court reverse—R. C. 
1855, p. 1800, § 34. 

VI. The plaintiff having excepted only to the first in- 
struction given for defendant, cannot here assign the others 
as error—R. C. 1855, p. 1800, § 33. 

VIII. The lease having expired, no other recovery can be 
had than for damages, and only up to the expiration of the 
lease—R. C. 1855, p. 693, § 14; Gntzweiler v. Lackmann, 28 
Mo. 487. An administrator cannot bring ejectment—Au- 
buchon v. Long, 23 Mo. 99. 


Face, Judge, delivered the opinion of the court. 


Instead of considering the points in the order in which 
they stand in the argument of the case, it is proper first to 
dispose of the objection made by the counsel for the respond- 
ents, viz., that the action of ejectment cannot be maintained 
by an administrator. The case of Aubuchon v. Long, 23 
Mo. 99, is cited as acase directly in point. That was an 
action commenced by an executrix for an alleged trespass 
upon the land of her testator committed after his death, and 
the court held that it could not be maintained, because 
“the real estate of a deceased person descends upon his death 
to his heirs, or passes to his devisees under his will.”” The 
property involved in this controversy was simply a leasehold 
estate limited to ten years, and which had actually expired 
before the substitution of the party plaintiff. 

Being a lease for ten years, we think it should be treated 
as a mere chattel interest, which of course goes to the ad- 
ministrator upon the death of his intestate and not to the 
heirs, and therefore the suit was properly revived in the 
name of the personal representative. This case has been 
twice before this court by appeal, and the principal points 
disposed of as stated in the opinion delivered by Judge Scott. 
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The real question left to be determined by the court below 
at the last trial was whether the property had been purchased 
at the trustee’s sale by Gutzweiler with means furnished by 
by Schulze. The only object of the present investigation, 
then, is to ascertain whether or not this question was fairly 
presented to the jury in the admission of testimony and in 
the declarations of the law as given by the court. 

The first point of objection on the part of the appellant is 
that the court erred in the admission of testimony to show 
that there had been a fraudulent transaction between Schulze 
and Manck, who were partners in a jewelry store in the city 
of St. Louis, in the execution of a bill of sale for their stock 
of goods to Gutzweiler in the year 1851. Two witnesses, 
- Henry Manck and Thomas J. Meier (the first being the 

former partner of Schulze, and the other the trustee who 
made the sale of the property at which Gutzweiler became 
the purchaser), were called by the respondents and permit- 
ted to detail with great minuteness all the facts and circum- 
stances connected with that transaction. It was testimony f= 
tending to prove the bad faith of these parties in a matter 5 
wholly disconnected (as far as the record shows) from the 
real question at issue, and must be treated as erroneous. 

It is admitted that a very large latitude must be given in 
the investigation of fraud, and it is difficult to lay down any 
general rule to govern in such cases. It may be sufficient f 
for the purposes of this case to say, that, unless some con- ’ 
nection was established by the testimony between the con- 
veyance of the stock of jewelry to Gutzweiler (admitting it 
to have been fraudulent as to creditors) and the purchase of 
the property at the trustee’s sale, it was improper for it to 
have gone to the jury. Here were two transactions between 
the same parties, with a period of two years intervening, and 
not in reference to matters which were connected in any 
manner. The first being proved to be fraudulent, is not a 
fact from which a jury would be at liberty to infer that the 
other wag fraudulent also. This testimony should therefore 

have been excluded. 
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The next point of objection made by the appellant is as to 
the admission of the testimony of C. B. Lord in reference to 
a conversation between the witness and Schulze after the 
sale, and at which Gutzweiler, the purchaser, is not shown 
to have been present. Any admissions that may have been 
made by Schulze in reference to the sale of the property 
ought not to be permitted to affect Gutzweiler, unless it be 
shown affirmatively that they were assented to him, or made 
in his presence, without objection on his part. This general 
remark upon the testimony will be sufficient without stating 
particularly the objections which are so manifest as to sug- 
gest themselves at once upon a rehearing of this cause. 
A few remarks upon the instructions given and refused by 
the court will complete all that is necessary to be said ac- 
cording to our views of the case. 

The second instruction asked by the plaintiff and refused 
by the court assumes the fact that the deed to Gutzweiler 
was regular on its face, and that the onus rested on the de- 
fendants, who had attacked it as fraudulent upon the ground 
that the purchase money, or a part thereof, had been furn- 
ished by Schulze. 

This instruction ought not to have been refused. There 
seems to have been no question as to the execution of the 
deed. There was no pretence that it was not regular upon 
its face, and it certainly devolved upon the defendants, in 
the trial of the issue then submitted to the jury, to prove to 
their satisfaction the affirmative. The first instruction asked 
and given on the part of the defendants stated the issues 
correctly, but was silent as to the question of the regularity 
of the deed as well as to the burden of proof; and whilst 
therefore it is not of itself objectionable, still the giving of it 
cannot be said to have superseded the necessity of giving the 
second instruction asked by plaintiff. 

The object of the third instruction asked by the plaintiff 
and refused was to exclude from the consideration of the 
jury so much of Judge Lord’s testimony as referred to state- 
ments made to him by Schulze after the sale, and not in the 
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presence or hearing of Gutzweiler. Having permitted these 
statements to be made before the jury, and which had been 
introduced by the defendants as tending to prove the fact 
that Gutzweiler bought the property for Schulze with means 
furnished by him, this injury to the plaintiff’s case ought to 
have been repaired as far as possible by giving this instruc- 
tion. It would not have been a complete remedy for it, be- 
cause the impression already made upon the minds of the 
jurors is not to be considered as entirely obliterated by the 
instruction ; but having admitted improper testimony, it was 
all that could have been done then to correct it. 

The other judges concurring, the judgment of the court 
below will be reversed and the cause remanded. 

































_ James McCamant, Appellant, v. Henry L. Parrerson et al., 
Respondents. 





1. Lands and Land Titles — New Madrid Locations —The act of Congress of 
February 13, 1815, for the relief of the inhabitants of the county of New 
Madrid who suffered by earthquakes, conferred a right of location upon 
those only who were owners of the injured lands at the date of the act, or 
who subsequently became the legal representatives of such owners by de- 
scent, purchase, or operation of law. The right of location did not accrue 
to one who had been the owner if he had parted with his title prior to the 
passage of the act; and it was not necessary that the derivative title to the 
land giving the right of location should be proved by legal conveyances 
duly recorded. The former owners of the injured lands, their heirs, or their 
assignees, by conveyances subsequent to the act of Congress, had no con- 
cern with the evidence by which the fact of ownership as between the par- 
ties to the prior transfers of title of ownership was proved, further than that 
they were at liberty to question the competency and sufficiency of the evi- 
dence when produced, to prove the fact. 

2. Conveyances—Recording—New Madrid Locations.—The derivation of title 
from the original grantee down to the passage of the act of Congress of 
February 18, 1815, and the rights of persons claiming by recorded or unre- 
corded deeds from the same grantor, will be determined by the registry 
laws in forge at the time, when ascertaining the ownership of the injured 
lands at the date of the act. 

8. Conveyances— Recording—Subsequent Purchasers.—By the act of 1804 (Ter. 

Laws, p. 46, § 8) unrecorded deeds were valid as against the grantor, his 
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heirs or devisees. By the act of 1825 (R. C. 1825, p. 221. § 14) the record- 
ing of a deed imparted notice to all subsequent purchasers and mortgagees, 
but an unrecorded deed was void except between the parties thereto and 
those having actual notice thereof. The recording acts relate only to pur- 
chasers and mortgagees for value, claiming title under the same grantor. 
A deed conveys the title and estate of the grantor, and he has no longer 
any title or interest in the land to descend to his heirs. The deed of the 
grantor, although not recorded, is good and valid against himself, his heirs, 
and all persons claiming in privity under them; the heirs have no interest 
or estate to convey. 
4, Conveyances— Recording —Judgment—Evidence.—A decree establishing the 
execution of a deed which had been lost, does not operate as a conveyance, 
but establishes the fact that a deed was executed; and is binding upon all 
a parties and upon all privies in estate, blood or law, although not recorded. 


Appeal from St. Louis Land Court. 


This was a claim to land by virtue of a New Madrid certifi- 
cate (No. 1380) and a patent issued July 23, 1849, for the 
land upon which said certificate was located. The patent 
was to Peter Tesson or his legal representatives. 

The title was traced by both parties to John Butler in 
1804, and the plaintiff and appellant traced the title to him 
from John Butler’s heirs by deeds dated November, 1851, 
and March, 1852, and recorded about same date ; also title 
to himself of a considerable portion of the land from Robert 
McCoy’s heirs and devisees from 1841 to 1850. 

Defendant and appellee then read a deed from John But- 
ler to Robert McCoy of same land in New Madrid, dated 
January 11,1812,and recorded November 8, 1852 ; a power 
of attorney from one Mathias Bilsen to Charles Lucas, dated 
June 15, 1815, to locate said New Madrid certificate; also 
deed from said Bilsen to said Lucas, dated June 4, 1815, of 
same land ; also certificate of Recorder Bates, dated Novem- 
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: ber 4, 1815, authorizing the location of said certificate No. 
ie 130 in name of Peter Tesson or his legal representatives ; 
le also U. S. survey 2506 of said location, and return of Sur- 
u veyor General, dated June 26, 1847. 


The location was made by said Lucas in the usual form, 
and defendants also gave evidence deriving title from said 
Lucas to themselves. Also produced and offered in evidence 
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the record of a suit in chancery, in New Madrid county, of 
Robert McCoy against John Butler; suit commenced Octo- 
ber 10, 1831, which was revived against the heirs, and judg- 
ment rendered in -————, 18—. This was objected to by 
plaintiff’s counsel as acts between other parties, and that 
declarations by said McCoy in his bill or petition in the case 
were not evidence of conveyance by him of said land to said 
Bilsen. The court admitted the whole record, and plaintiff 
excepted. 

Defendants also introduced record of case of said McCoy 
against said Bilsen, in same county and about same time ; 
and plaintiff’s counsel objected to it for same reasons, and 
objections were overruled by court. Plaintiff excepted. 

The evidence of the conveyance of the land in question 
from McCoy to Bilsen was shown by these records and de- 
crees, of which the plaintiff had no actual notice. The deed 
of Bilsen to Lucas contained a statement that the land was 
the same as Bilsen had purchased of McCoy. 


The court refused numerous instructions asked by plain- 
tiff, and only gave the following for plaintiff: 

1. The recitals in the deed of Bilsen to Lucas are not evi- 
dence against the plaintiff of the facts stated in such recitals. 


The court then gave the following instruction for the de- 
fendant: 

1. If the jury find from the evidence that in 1812 John 
Butler conveyed the Peter Tesson lot to Robert McCoy, and 
that in 1812 said Robert McCoy conveyed the same to Ma- 
thias Bilsen, and that the certificate of New Madrid location 
did not issue till 1815, then neither John Butler nor his 
heirs, nor Robert McCoy nor his heirs, could make any con- 
veyance affecting the title to the land in controversy at any 
time after the issuing of said certificate, and any such deed 
would be simply void; and it is immaterial in law whether 
the purchaser under any such deed from John Butler or Mc- 
Coy, or the heirs of either, had or had not notice of said 
conveyance, or either of them, by Butler to McCoy or Mc- 
Coy to Bilsen. 
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Hill §; Jewett, for appellant. 


I. The court, by admitting such records as evidence, and 
refusing the 10th instruction, took distinctly the ground that 
the statements of McCoy in said records, though unknown 
to the plaintiff, were competent evidence to prove that Rob- 
ert McCoy conveyed the land in New Madrid to Bilsen in 
1812, notwithstanding these declarations were made twenty 
years after McCoy alleges he had sold the land and when he 
was not in possession of the land ; and this against the plain- 
tiff, who, as the case stands, was a purchaser for a valuable 
consideration without notice, and does not claim the land 
solely under McCoy but also under Butler, and against the 
deed from Butler to McCoy, not known of or recorded till 
after the plaintiff had purchased the land. The decree in 
the case of McCoy v. Butler was of ne effect, and not notice 
unless recorded within one year. It never was recorded. 
R. C. of 1825 in force at that time. 


The admission of the statements of McCoy under such cir- 
cumstances, to prove a conveyance from him to Bilsen in 
1812, is so plainly against every rule of law applicable to 
the case, that no authority need be cited beyond the ele- 
mentary books on hearsay testimony. This one statement 
of McCoy in his bill is the only evidence before the jury of 
any deed from McCoy to Bilsen, and of course the only evi- 
dence that defendants had any title. It is not denied but 
the plaintiff showed title to all the land from Butler’s heirs 
and grantees, but also title to a great part of it from the 
heirs of McCoy. 


II. The instruction given for the defendants was based 
upon the doctrine in the case of Page v. Hill, 11 Mo. 149. 
That case completely overturns the whole registry law of the 
State. That law (R. C. 1855, p. 864, § 42), as also the 
statutes of 1835 and 1845, say that no such instrument (a 
deed of land) in writing shall be valid except between the 
parties thereto, and such as have actual notice thereof, until 
the same shall be deposited with the recorder for record.” 


ST. LOUIS. 





McCamant v. Patterson et al. 





In Beattie v. Butler, 21 Mo. 313, it is decided that noth- 
ing short of actual notice will defeat a subsequent purchaser 
as against a prior unrecorded deed ; therefore any deed from 
Butler to McCoy, or from McCoy to Butler, if any ever such 
existed, are void by statute until plaintiff is proved to have 
had notice. The decree in case of McCoy v. Butler was of 
no force as against plaintiff as the decree was not recorded ; 
when plaintiff, therefore, bought of F. C. Butler in 1851, the 
record showed a good title in F. C. Butler—put into him in 
1851; that is, of the New Madrid lot. 

The Statutes of this State on Ejectment, p. 692, §§ 11 & 
12, authorize the inquiry as to who was the owner of the 
New Madrid land, and declares that the one entitled to the 
New Madrid land shall be the owner of the land located in 
lieu thereof. How can it be determined who was or is the 
owner of the New Madrid land unless the registry law of the 
State is to be the rule of inquiry ? 

The case of Page v. Hill, 11 Mo., relied on by defendants, 
and the instructions given by the Land Court in this case, 
have both been overturned by the case of Lessieur v. Price, 
12 How. (U.S.) 59. The case of Page v. Hill and the in- 
structions say that no conveyance of the New Madrid land 
after the issuing or location of the certificate can pass any 
title, because the New Madrid land has then vested in the 
United States, and the located land in the man who then had 
a title, though by unrecorded deeds, to the New Madrid lot. 
The Supreme Court of the United States says that the title 
does not pass out of the United States till the survey of the 
located land is returned to the U. States Recorder’s office. 
Therefore in this case there was no exchange of title be- 
tween the United States and the owner of the New Madrid 
lot till January 26, 1847. ‘Till that time, therefore, the title 
to the New Madrid lot would pass by deed, and would pass 
by the deed of those having the title, to a purchaser, with- 
out notice of unrecorded deeds or unrecorded decrees. On 
the 25th of January, 1847, then, any purchaser of F. C. 
Butler without notice of the McCoy deed or decree would 
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have got a good title to the New Madrid lot. There is no 
reason, in the circumstances of the case, why the title to a 
New Madrid lot and the land substituted for it should not 
be investigated by the same rules of statutory law that any 
other title is. The whole force of the case of 11 Mo. is how- 
ever destroyed by Lessieur v. Price, before cited. 

No presumption of a deed is ever admitted except in favor 
of some one in possession of the lot to which the deed is to 
apply. ‘There is no such possession in this case. 

If F. C. Butler could have conveyed a good title on the 
25th of January, 1847, to the New Madrid lot, what sense 
or reason is there in saying that he could not on the 27th of 
the same month, when no change had taken place in the 
record and nothing done to put an innocent purchaser on his 
guard ? 


Glover & Shepley, for respondenis. 


I. The bounty conferred by the act of Congress entitled 
“An act for the relief of the inhabitants of the late county 
of New Madrid, in the Missouri Territory, who suffered by 
earthquakes,” approved February 13, 1815 (3 U. S. Stat. at 
large, p. 211), passed to the owner of the injured land at the 
date of the certificate of the new location. 


II. No former owner took anything by said act; now one 
may be owner of land by virtue of an unrecorded deed. It 
is the conveyance of the land, and not the recording of the 
deed, that passes title. The record shows that in 1812, by 
chain of deeds from Tesson, the title to the village lot had 
passed to Mathias Bilsen, and on the 4th of June, 1815, Bil- 
sen conveyed to Lucas, though the certificate of new location 
did not issue till November 24, 1815; so that the grant was 
to Lucas, and neither Michel, Butler, McCoy nor Bilsen ever 
owned any interest in the newly located land—9 Mo. 114; 
10 Mo. 252; 11 Mo. 149. The bill of McCoy was evidence— 
1 Greenl Ev. p. 255, § 212. Lucas acted upon this admission 
and took possession of the property—30 Mo. 272-8. Posses- 
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sion andlapse of time authorized reading the bill and recitals 
in Bilsen’s deed—27 Mo. 452. 


III. Plaintiff McCamant insists that he is an innocent pur- 
chaser for value without notice, or claims under such a 
purchaser. The answer is, first, that McCamant had actual 
notice; second, that he only took such title as his vend- 
ors—made a.chancing bargain, and took all risks. A deed 
conveying only what a grantor has, does not operate on land 
he has sold—20 Mo. 81; 3 How. (U.S.) 833, 410. <A con- 
veyance of the *‘ right, title and interest” of a party is suffi- 
cient to pass the land if the grantor owns it; but it passes 
no estate not then possessed by the grantor—8 Wheat. 452; 
14 id. 193; 9 Coff. 18; 10 Mo. 622; 27 Mo. 85; 28 Mo. 
139; 1 Greenl. p. 34, § 27. 


Ho.imes, Judge, delivered the opinion of the court. 


The case depends at last upon the correctness of the in- 
struction which was given for the defendants. It goes upon 
the idea that the bounty of the act of Congress concerning 
New Madrid lands which had been injured by earthquakes 
was conferred upon those only who were the owners of the 
injured lands at the date of the act, or were their legal rep- 
resentatives afterwards by descent, by purchase, or by opera- 
tion of law. We take this to have been the object and 
intent of the act. The former owners of the land had no 
interest in the matter whatever. The act of Congress was 
passed on the 17th day of February, 1815. The benefit of 
the act, whether it be called a donation or a proffered offer of 
barter and exchange, was conferred directly upon the own- 
ers at that date, or upon those holding under them as their 
legal representatives after that date. This ownership was 
to be proved as a fact existing, which fixed the line of repre- 
sentation, and ascertained the person who was entitled to 
the benefit of the act. It is not proved for the purpose of 
showing a title derived, as vested under the act, from the 
original grantee or confirmee of the lands which were. after- 
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wards injured by earthquakes. No right, title or benefit was 
vested in him by the act unless he was still the owner. 

In Wear et al. v. Bryant, 5 Mo. 147, this subject was consid- 
ered, and it was said—and, we think, very wisely said—that 
“ the owner of the injured land was before the mind of the 
Legislature from the beginning to the end of the act; that 
the Recorder of land titles adopted a form of certificate of 
location in the name of the original patentee or confirmee of 
his legal representatives for the purpose of leaving it open to 
be ascertained judicially who was the person entitled to the 
benefit of the act as such owner; that this designation mere- 
ly ascertained the line of representation in which that person 
was to be sought and found; that the question, ‘ who is the 
owner of the injured land?’ must necessarily be determined 
by local laws—that is to say, the laws and jurisprudence then 
in force in this region of country; that the act of Congress 
never contemplated any person owning the located land but 
the person owning the injured land, and that a location in 
the name of the original grantee or his jegal representatives 
gave the title to the located lands only to him who was the 
owner of the lands at the date of the location.”” These views 
would seem to be reasonable and sound. The locator might 
be the person who was the owner of the injured lands at the 
date of the act, or any person holding under him as his legal 
representative ; but it could not be any person who had form- 
erly been the owner, but had parted with his title before the 
passage of the act. If he had then ceased to be the owner, 
the act was not intended for his benefit, and conferred no 
right whatever upon him. 

The certificate of location in this case was issued in 1815 
in the name of Peter Tesson or his legal representatives, and 
a location was made and a patent issued in the same name. 
Tesson was the original confirmee of the land which had 
been conveyed to John Butler in 1804, and it was conveyed 
by Butler to Robert McCoy and by McCoy to Mathias Bilsen 
in 1812; and after the passage of the act of Congress, Bilsen 
and wife had conveyed the injured land to Charles Lucas by 
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deed duly executed, and recorded in June, 1815. At the 
date of the act, then, Mathias Bilsen was the owner of the 
injured land, and on him and those holding under him after- 
wards, only, was the benefit of the act conferred. No prior 
owner had any interest in the matter, nor any concern with 
it; nor would any conveyance which he could make have 
any effect or operation either upon the injured lands, or 
upon the right to locate other lands in lieu thereof. The 
question here is not of a derivation of title as such from the 
original grantor by recorded conveyances which might be 
notice to subsequent purchasers from the same grantor prior 
to the passage of the act, in which case the matter of notice 
might be important; but this inquiry concerns the fact of 
ownership at the date of the act of Congress, and the right 
of the owner to locate other lands in lieu of the injured land 
under that act. This right is given to him who was then 
the owner or to his legal representatives, and to none other. 
The line of representation prior to the act is deduced from 
the original confirmee of the land merely for the purpose of 
-ascertaining as a matter of fact who was the person owning 
the injured land at the date of the act, and on whom or his 
legal representatives afterwards the benefit of the act was 
conferred, and to whose use and benefit the certificate of 
location and the patent issued in the name of such original 
grantee, or his legal representatives must be held to enure. 
A part of the defendants’ evidence which was adduced to 
establish this fact of ownership at the date of the act of Con- 
gress consisted in an unrecorded deed, and a record and de- 
cree in chancery upon a lost deed, setting up the deed and 
declaring the title transferred by the deed at its date in 1812. 
This unrecorded deed and the record and decree were com- 
petent evidence, and showed a title transferred as between 
the parties at the date of those deeds. If such were the fact 
it made Bilsen the owner of the injured lands, and brought 
him within the purview and bounty of the act of Congress ; 
and that was a matter in which the former owners, Butler 
and McCoy, under whose heirs the plaintiff claims by subse- 
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quent conveyance, had no interest, privity or concern. Nor 
have these former owners, their heirs, or those holding un- 
der them by subsequent deeds made after the passage of the 
act, any concern with the evidence by which this fact of 
ownership at the date of the act is established as between 
the parties to the prior transfers of title, further than this, 
that they were at liberty to question in court the competency 
and sufficiency of the evidence when produced to prove the 
fact. The effect of this evidence was to show a title passed 
to Mathias Bilsen before the passage of the act. That the 
plaintiff had no notice of these deeds and records at the 
time when he afterwards purchased from the heirs of Butler 
and McCoy, or from those holding under them, was a matter 
of no importance. The plaintiff did not stand in the posi- 
tion of a bona fide purchaser for a valuable consideration 
without notice of a prior conveyance of the same land by the 
same grantor. 

The plaintiff invokes the protection of the registry laws, 
and relies upon the case of Beattie v. Butler, 21 Mo. 313, on 
the subject of actual notice. The position here maintained 
is not in conflict with the laws governing the registration of 
deeds. Before these laws can have application it must ap- 
pear that some real estate has existed to be conveyed, and 
has been conveyed, under them. The subject of controversy 
here is the land injured by earthquakes, and the right to 
locate other land in lieu thereof under the act of Congress. 
Before the injury by earthquakes and the passage of the act 
for the relief of the sufferers, this subject matter had no ex- 
istence. The transfer of title to real estate will no doubt be 
governed by the laws of the State regulating conveyances 
which are at the time in force, and conveyances by the owner 
of the injured land after the passage of the act of Congress 
and before a location was made, ur conveyances of the loca- 
ted lands after location was made, will be governed by the 
registry laws then in force in the same manner as other con- 
veyances of real estate. And in respect of a derivation of 
title from the original grantor down to the owner at the pas- 
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sage of the act, the rights of persons claiming by recorded or 
unrecorded deeds from the same grantor would be determ- 
ined by reference to the registry laws then in force, when 
ascertaining this line of representation and the fact of own- 
ership of the injured lands at the date of the act. 

The act of 1804 made conveyances “fraudulent and void 
against any subsequent purchaser or mortgagee for valuable 
consideration” unless recorded—1 Terr. Laws, p. 46, § 8. 
They were still valid against the grantor and his heirs or 
devisees, though not recorded. The law appears to have re- 
mained so till 1825, when recording was declared “‘to impart 
notice to all subsequent purchasers and mortgagees,” and no 
deed was to be “ valid and binding, except between the par- 
ties thereto and such as have actual notice thereof, until de- 
posited for record”—R. C. 1825, p. 221, § 14. This provis- 
ion has continued essentially the same to the present time. 
Under these laws, a conveyance unrecorded was good and 
passed the title as against the grantor and his heirs and de- 
visees; and they were void only as against subsequent pur- 
chasers and mortgagees, without actual notice from the same 
grantors, whose deeds were first recorded—4 Kent’s Com. 
456 ; Vance v. McNairy, 8 Yerg. 171; Jackson v. Burgott, 
10 J. R. 462; Lowry v. Williams, 13 Me. 281. These acts 
relaie only to purchasers and mortgagees for value claiming 
title under the same grantor, and no other can dispute the 
validity of the unrecorded deed. The deed conveys all the 
title of the grantor, and he has no longer any interest or 
estate in the land, and none can descend to his heirs, though 
a purchaser under the lien of a judgment against him might 
be protected as a purchaser—Davis v. Ownsby, 14 Mo. 170; 
Valentine v. Havener, 20 Mo. 133; Stillwell v. McDonald, 
(Oct. T. 1866). The plaintiff claims under deeds from the 
heirs of John Butler, who died long after this certificate of 
location was issued, and he had never made a second con- 
veyance of the land to any other person for a valuable con- 
sideration. The unrecorded deed was good and valid against 
him and his heirs, and all persons holding in privity under 
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them. They had no interest or estate in the land, and noth- 
ing could pass by any deed they could make. 

The same principles are to be applied to the conveyances 
from the heirs of Robert McCoy, under whom the plaintiff 
also claims. The deed from Robert McCoy to Bilsen, made 
in 1812, was unrecorded and was lost. The decree in chan- 
cery set up this deed and established the fact of its former 
existence and loss. It is said that this decree was never re- 
corded in the office of the Recorder of deeds for the county. 
This is nothing to the purpose. The decree did not operate 
as a conveyance of title at that date. Its effect was to ascer- 
tain and establish the fact that this deed had existed, and 
that the title t6 this land had been conveyed by McCoy to 
Bilsen by deed unrecorded and lost in 1812. This decree 
was binding and conclusive upon the parties to the proceed- 
ings and on all persons claiming in privity under them, and 
all privies in estate, in blood, or in law, are estopped by the 
decree; and for this purpose it matters not that it was never 
recorded—1 Greenl. Ev. p. 523, §§ 528 & 541. It follows 
that Robert McCoy at the date of his decease, long after- 


wards, had no title whatever in this land, and none descend- 


ed to his heirs; nor had he ever made a second conveyance 
to anybody else. 

The result is that the plaintiff purchased land in which his 
grantors had no title, interest or estate, and has never owned 
any. He purchased by quit-claim deeds merely, which did 
not purport to convey anything more than the right, title and 
interest which the grantors then owned in the land, and that 
was nothing—Brown v. Jackson, 3 Wheat. 439; Oliver v. 
Pratt, 8 How. (U. 8S.) 410; Farrar v. Patton, 20 Mo. 81. 

The instruction for the defendants being correct, it disposes 
of the whole case; and it will be unnecessary to consider the 
instructions which were refused for the plaintiff. 

The judgment will be affirmed. The other judges concur. 
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State or Missouri, Respondent, v. CoRNELIUS McCuE Aanp 
Patrick Coin, Appellants. 


Criminal Practice — Indictment — Counts —Verdict.—Where the defendant is 
convicted of a lesser degree of the offence charged in a count which em- 
braces different degrees of the same offence, the verdict must specify such 
lesser degree; but the verdict need not specify under which count of the 
indictment the defendant is found guilty where there is no misjoinder of 
counts, and there is one good count upon which judgment may be ren- 
dered. 


Appeal from St. Louis Criminal Court. 


Ledergerber, Bowman § Colcord, and Smith, for appel- 
lants. 


The verdict is insufficient in law to support the judgment 
in this, that whereas different and distinct crimes, differing 
in their degrees of punishment, are set forth in the different 
and distinct counts of said indictment, yet the jury do not 
specify upon which count in said indictment they find the 
defendants guilty; and their verdict does not state that the 
defendants are guilty of any crime whatsoever. 


Vastine, for respondent. 


Homes, Judge, delivered the opinion of the court. 


The defendants were indicted together with Edward Mur- 
phy for the crime of robbery, and were tried separately from 
the other defendant. There were three counts in the indict- 
ment; one for robbery in the first degree, one for grand lar- 
ceny, and another for receiving the stolen goods; and the 
transanction was one and the same. The jury found the 
defendants “guilty of robbery in the first degree.” A motion 
in arrest of judgment, for the reasons (among others which 
it is not deemed necessary to notice) that the verdict did not 
show on which count the defendants were found guilty, and 
that the first and third counts were insufficient in law, was 
made and overruled. 
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The first count contained every essential element of the 
offence charged, alleged with sufficient certainty. The ob- 
jection is founded on a mere omission of the proper punctu- 
ation, or of the word “and,”’ between the words “put”? and 
“money,” to separate the two sentences. We think the 
language is sufficiently clear and express without any punc- 
tuation, though a better style of pleading might have been 
employed. This objection to the indictment cannot be sus- 
tained. It is sufficiently ascertained by the verdict under 
which count the defendants were found guilty. 

Where the defendant is convicted of a lesser degree of the 
offence charged, under a count which embraces different de- 
grees of the same offence, the statute requires that the verdict 
shall specify such lesser degree of the offence ; but we are not 
aware of any statute provision that requires the verdict to 
specify under which count of the indictment the defendant is 
found guilty where there is no misjoinder of counts, and 
where there is any good count upon which a judgment may 
be rendered. In all such cases the jury is at liberty to find a 
general verdict of guilty on the whole charge; or the verdict 
may be partial, as upon one or more counts of the indict- 
ment, finding the defendant guilty upon one and acquitting 
him on the rest—2 Bish. Cr. Pro. § 832. And where the jury 
find a verdict of guilty upon one count, and are silent as to 
the rest, the verdict will sustain a judgment upon the count 
concerning which it is distinct; and it may be presumed, 
in such case, that the prisoner was acquitted upon the rest 
of the charge—Ib. § 837. Here the defendants are clearly 
convicted on the first count, and we think the judgment 
should be sustained. 

Exception was also taken to the overruling of the motion 
for a new trial. 

The evidence was amply sufficient to warrant the verdict, 
and we have not found any error in giving or refusing in- 
structions. One reason for the motion was, that the defend- 
ants were surprised by the testimony of the principal wit- 
ness. The affidavit filed in support of the motion did not 
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show any sufficient reason for granting a new trial. There 
is nothing in this exception. 


The judgment will be affirmed. The other judges concur. 


MicHakL Nouan, Respondent, v. OnI0 AND Mississippi RalIL- 
ROAD Company, Appellant. 


Corporations, Railroad—Evidence— Witness.—By the law of this State, a pas- 
senger upon a railroad whose baggage has been lost, may be a witness to 
prove the contents and value of the baggage lost—R. C. 1855, p. 435, § 45. 


Appeal from St. Louis Law Commissioner’s Court. 


Haussler and Martin, for appellant. 
Shreve and Saunders, for respondent. 


Face, Judge, delivered the opinion of the court. 


This was a suit by the respondent against the appellant, 
instituted in the Law Commissioner’s Court of St. Louis, for 
the value of a carpet-sack lost by the negligence of the agents 
and servants of said company. There was a judgment against 
the company for the value of the baggage so lost, and the case 
brought here by appeal. Upon the trial, the plaintiff him- 
self was introduced as a witness to prove the contents of the 
carpet-sack and the value thereof, and the admission of this 
testimony presents the only subject of consideration here. 
Even if this question was not settled by the provisions of our 
statute law, the weight of authority seems to be in favor of 
the admissibility of such testimony upon general principles. 
No principle of law is better settled, however, than that the 
forms of remedies and the modes of proceedings (including, 
of course, the rules of evidence) must be regulated solely 
and exclusively by the /ex fori. The statute regulating the 
formation of railroad associations (R. C. 1855, p. 435, § 45) 
expressly declares that when baggage has been lost in the 
manner stated in this suit, the owner “shall recover the value 
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thereof, and may himself be a witness to prove the contents 
and value of his baggage.”” The suit being brought in this 
State, it is clear that the whole proceeding must be regula- 
ted by its laws. 

The other judges concurring, the judgment of the court 
below will be affirmed, with ten per cent. damages. 


——++1e¢0e,—_ 


LAWRENCE MatTTHEws’ Apm’R, Respondent, v. Henry To- 
BENER, Appellant. 


Landlord and Tenant — Surrender. — What will amount to a surrender is a 
question which may be presumed from facts. An actual and continued 
change of possession by the mutual consent of the parties will be taken as 
a surrender by operation of law, whether the possession be delivered to the 
landlord himself or to another in his behalf. Where the tenant notified the 
landlord of his intention to surrender the premises and sent him the keys, 
and the landlord permitted another person to take and occupy the premises 
without any consent by the tenant, Held, that the tenant was discharged. 


Appeal from St. Louis Law Commissioner’s Court. 


The petition states that on the 1st January, 1866, plaintiff 
rented to defendant, by a written lease, certain premises in 
St. Louis for the yearly rent of $300 per annum, payable 
monthly in sums of $25, for three years ; that defendant en- 
tered and occupied, but owes for the use and occupation for 
the months of May and June, 1862, the sum of $36; and is 
further indebted to plaintiff in the sum of $450 for the rent 
of said premises, under said lease, from the 1st day of July, 
1862, to the 1st day of January, 1864,—making the total in- 
debtedness of said defendant to plaintiff the sum of $486, 
for which he asks judgment. 

The answer admits the execution of the lease and en- 
try and occupation thereunder, but denied owing the rent 
claimed in the petition for the occupancy of the premises, or 
any indebtedness whatever for or by reason of said lease, or 
the matters stated in plaintiff’s petition, because that on the 
1st May, 1862, defendant surrendered the possession of the 
premises to the plaintiff, which plaintiff accepted. 
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The evidence showed a notice directed and delivered to 
the plaintiff, dated November 1, 1861, declaring the inten- 
tion of the defendant to surrender the possession of the house 
on the 1st of January following ; the vacation of the house, 
according to said notice, just prior to 1st January, 1862; at 
the time of the vacating, a delivery of the key of the house 
to the plaintiff in person; a receipt of the key by plaintiff, 
and at the time inquiring if he (defendant) had moved every- 
thing out, and, being so informed, the retaining of the key 
by the plaintiff until June, 1863; a delivery by the plaintiff 
of the key, at the time last stated, to an applicant therefor— 
one Caspar, a stranger to defendant; and, upon obtaining 
the key by Caspar from plaintiff, his (Caspar’s) entry upon 
the premises, and user and occupation by him (Caspar) from 
that time (June, 1863). 


Instructions for plaintiff: 


1. Plaintiff asks the court to declare the law governing 
the case to be, that, when there is a written subsisting lease 
between the parties for a term of years, a written notice to 
quit, or a written offer to surrender the premises at a future 
time, and before the expiration of such time, and a delivery 
of the keys to the premises by the lessee to the lessor at the 
time mentioned in such notice, or offer, do not of themselves 
operate as a surrender of the lease by operation of law as 
against the lessor; that outside of these mere facts some 
prior, contemporaneous or subsequent agreement of the les- 
sor must be shown indicatory of an intention on the dessor’s 
part to discharge the lessee from the further payment of 
rent, or that such intention must be at least inferable from 
the lessor’s conduct, in order to raise a conclusive presump- 
tion of surrender in law. 

2. The court, of its own motion, declares the law to be, 
that no surrender by act or operation of law of a lease can 
take place without the intention of the parties, actual or im- 
plied, except in cases where the owner of a particular estate 
does an act, the validity of which he is afterward estopped 
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from disputing, and which could not have been done if the 
particular estate continued to exist. That the granting of a 
new lease by the lessor to the lessee, to commence during 
the period covered by the old lease, or the accepting of the 
keys by the lessor from the lessee, coupled with his taking 
possession of the premises, or letting them to another tenant, 
is such an act. That, however, when the evidence shows the 
following facts, to wit: that A. holding certain premises, un- 
der a written lease for a period of three years from B., at the 
expiration of the first year (first having given to B. written 
notice of his intention to surrender at that time) removed 
from and sent through his agent the keys of the premises to 
B.’s place of business, where they were left with B. or his 
agent; and that B., after a lapse of over one year from that 
period, delivered the keys to C., a stranger, who demanded 
them of him, B. remarking to C. at the time that he had no 
authority to let the premises to him,—it fails to show such 
act on the part of B. (the lessor) as would estop him from 
denying any surrender, or such acts as would show any in- 
tention on the part of B. to treat the lease as surrendered, 
or from which any intention could reasonably be presumed. 

8. And the court, sitting as a jury, refuses to presume a 
surrender, by act or operation of law, having taken place 
either at the time when the lessee quit the premises and left 
the keys with the landlord, or at the time when the landlord 
delivered them to C., although C. went into possession and 
occupied the premises free of rent until the expiration of the 
term of three years granted by B. to A. 


Defendant’s instructions, refused : 


1. If the court, sitting as a jury, find from the evidence. 
that the defendant gave notice to his landlord of his intention 
to quit and surrender the premises which been leased to him 
at a specified day, and at such day did accordingly quit and 
surrender the possession thereof; and that after such notice 
was delivered to him, or came to his knowledge, the landlord 
took possession of such premises and put another party in 
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actual possession and occupation of the same, so as to render 
it impossible for the tenant to use and occupy the premises 
himself,—then the tenancy is thereby legally determined 
from that time by operation of law. And if the facts in this 
case are as stated in the foregoing instruction, then the plain- 
tiff cannot recover in this action against the defendant. 


2. The lease of ,a house as between the lessor and lessee 
is determined by the delivery of the key to the lessor, accom- 
panied by his (the landlord’s) receipt of the same, and put- 
ting another tenant in the house. The tenant’s removal of 
his goods with the landlord’s assent, and the delivery of the 
key to the landlord and his acceptance thereof, amounted to 
a surrender inlaw. Andif during a subsisting lease the 
landlord, with the assent of his tenant who quits the prem- 
ises, accept and treat a third person as his (the landlord’s) 
tenant, this amounts to a valid surrender of the original ten- 
ant’s interest, and acceptance thereof by the landlord, by act 
and operation of law. 


The following was given for the defendant: 


3. A surrender of an estate by operation of law is where 
parties without an express surrender do some act which im- 
plies, and which the law implies, as making in itself or neces- 
sarily attending a surrender, and this surrender by operation 
of law may under circumstances exist even as against the 
intention of the parties to such implied surrender—the act- 
ual intention of the parties not necessarily being in question. 


Jecko § Clover, for appellant. 


I. The evidence clearly showed a surrender by operation 
of law, and which being done, discharged the lessee from 
the terms of the lease on his part. 

II. A surrender by operation of law being the act of the 
law may take place independently of, and even in spite of, 
the intention of the parties — Tay. Land. & Ten. § 507; 
Patchen v. Dickerman, 31 Vt. (Shaw,) 666. 


III. The petition shows a case of suit for rent for use and 
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occupation conjoined with a demand for rent on the cove- 
nants of a lease. The plaintiff sues for the rent, at $18 per 
month, for the months of May and June, 1862; and for $450, 
being for the rent of the premises “ under said lease” from 
the Ist day of July, 1862, to the 1st day of January, 1864, 
at the rate of $25 per month—which cannot be done. 

The party plaintiff sues for use and occupation, and on the 
covenants of the lease in the same count of the same petition ; 
this an error of record—Bateson v. Clark, 37 Mo. 31. 

IV. If not a surrender, then the entry and evictions term- 
inated the right of the landlord to collect rent after he put 
Caspar in possession—2 Barb. 180; 11 Mass. 494; 5 Taunt. 
518; 8 Barn. & Cr. 324; 3 Bing. 462; 2 Man. & Ry, 438; 
7 Dowling & R. 603; 11 Moore, 379; 3 Esp. 225; Woodf. 
246; Com. Land. & Ten. 349; Com. Dig. Cov. F. ——; 3 
Co. 159. 






















Waaner, Judge, delivered the opinion of the court. 


It appears in this case that the respondent leased to the 
appellant the demised premises for the period of three years, 
and that before the termination of the lease the respondent 

: notified the appellant in writing that he would deliver up 
4 and surrender the same on or before a certain day designa- 
ted. On respondent’s vacating the premises he sent the key 
to the appellant, who received it without objection, and sub- 
sequently placed one Caspar in possession, who continued in 
their use and occupation till after the time for which they 
were let to the respondent. There is no evidence to show 
that Caspar took possession with the privity, connivance or 
consent of the appellant ; but, on the contrary, he says in his 
evidence, that, seeing the premises vacant and desiring to 
possess them, he went to the appellant and asked him for the 
key, and that the appellant told him he did not have the key 
and could not give him the possession, and that he must go 
to the respondent and obtain it from him. 

What will amount toa surrender is often a question which 
may be presumed from facts. An actual and continued change 
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of possession by the mutual consent of the parties will be 
taken as a surrender by operation of law, whether the pos- 
session is delivered to the landlord himself or to another in 
his behalf—Tay. Land. & Ten. 515. In the case of Randall 
v. Rich, 11 Mass. 493, it was held that when a house was 
leased under seal and the lessee before the expiration of the 
term quit the premises and delivered the key to the lessor, 
who put another person into the house, that it was a surren- 
der, and that the lessor could not recover of the lessee for 
after-accruing rents. 

If the delivering over the key was by mutual consent of 
the parties, in the absence of any other understanding be- 
tween the parties a surrender might well be presumed; and 
when there was no testimony tending to show an agreement 
or understanding between the parties, the respondent had 
no right to re-assume possession, and permit another person 
to use and occupy the premises, if he designed to regard the 
lease as continuing ; and when he delivered over the key to 


Caspar and gave him a direct permission to enter, use and 
occupy without any privity or consent of the appellant, it 
amounted from that time to an eviction. 

It follows that the instructions given by the court were 
wrong, and the judgment must be reversed and the cause 
remanded. The other judges concur. 


May FANNING AND JOHN ARTHUR FANNING, BY PatRIcK Fan- 
NING, THEIR NEXT FRIEND, Respondents, v. Goprrey VOEL- 
KER, Appellant. 


Justices’? Courts — Appeals — Transcripts. — Upon an appeal from a justice of 
the peace, it is the duty of the justice to file with the clerk of the appellate 
court the transcript of his entries and the original papers filed in the cause. 
If the papers are lost after filing and the appellant desire to prosecute the 
appeal, he may have the lost record supplied; if he fail to do this, the 
appellee may have the judgment affirmed for want of prosecution of the 
appeal, but cannot have the appeal dismissed. 
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Appeal from St. Louis Land Court. 


Lackland, Cline § Jamison, for respondents. 


The appeal in this case was properly dismissed. There 
was no record before the court by which it could know what 
_ it was called upon to decide ; nor was any offer made by the 
appellant to supply the defect. It is the duty of a party tak- 
ing an appeal to see that his appeal is properly brought be- 
fore the appellate court; if he does not do this, the appeal is 
properly dismissed —R. ©. 1855, § 12, p. 974; City of St. 
Louis v. Bird, 31 Mo. 90; Barnes v. Holland, 3 Mo. 49; 
James v. Robinson, 1 Mo. 425; Byrne v. Rodney, 1 Mo. 
742; Smith v. Brunt, 2 E. D. Smith, 534. 


Jecko § Clover, for appellant. 


Homes, Judge, delivered the opinion of the court. 


It appears that a transcript of the docket entries only from 


the docket of the justice of the peace from whose judgment 
the appeal was taken had been filed in the Land Court, but 
not also “all the process and other original papers relating 
to the suit,” as required by the statute—R. C. 1855, p. 974, 
§ 12. The same act provides (§ 18) that, “upon return of 
the justice being filed in the clerk’s office, the court shall be 
possessed of the cause, and shall proceed to hear, try and 
determine the same anew.”” The judgment of the St. Louis 
Land Court recites that the original papers had not been 
filed, and dismisses the appeal. The statute evidently con- 
templates that the return of the justice shall embrace all 
these papers, and that when this return is made the court 
shall be possessed of the cause, and not before. In the con- 
dition in which the matter then stood, the court could exer- 
cise no other jurisdiction over the case than to strike it from 
the docket, as not being properly before the court. 

A rule had been made on the justice requiring him to 
make a complete return and file the papers. He answered 
that he had already done so. The clerk of the court made 
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an affidavit that he had made diligent search and could not 
find the papers in his office, and that he had no knowledge 
that the papers were ever filed in his office. Now if the truth 
of the matter were that the papers had been filed and were lost, 
there was a way in which the appellant might have proceed- 
ed to have the lost record supplied if he desired to prosecute 
his appeal ; or if he did not, and the other party could have 
made it appear to the court that the return of the justice had 
been made and the papers filed, so that the court had become 
possessed of the cause, and that the appellant had failed to 
prosecute his appeal by taking the necessary steps to supply 
the lost record, the judgment might have been affirmed for 
want of prosecution of the appeal. : 
We think the court erred in dismissing the appeal. 
Judgment reversed and the cause remanded ; the other 
judges concurring. - 





Vireinta C. OvERTON, Respondent, v. THe St. Louis Mutua. 
Lire InsuraANcE Company, Appellant. 


Insurance—Life Policy.—A life policy contained a condition, that in case the 
insured should die in the known violation of any law of the State, or of the 
United States, or of any government where he might be, the policy should 
be void.” The insured was killed in a personal rencontre with W. The 
court instructed the jury, that if the insured was killed in the lawful defence 
of his person when there was reasonable cause for him to apprehend a de- 
sign on the part of W. to do him a great personal injury, and also to appre- 
hend immediate danger of such design being accomplished, then the insured 
did not come to his death in the known violation of the laws of the land. 
Held, that, under the statute of this State, if the insured kad killed W., it 
would have shown a case of justifiable homicide, and not a violation of the 
law within the meaning of the policy.—Harper’s Adm’r v. Phenix Ins Co., 

19 Mo. 506. 


Appeal from St. Louis Court of Common Pleas. 
Krum & Decker, for appellant. 


I. The court erred in giving the respondent’s instructions. 
As a deduction of law it is objectionable, because it assumes 
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the very point in issue, viz., that deceased shot at Williams 
in the “ lawful” defence of his person. What is “ lawful” 
self-defence? This is the very question tobe determined by 
the facts. 

If the court had found the facts as they are indisputably 
proved by all the witnesses, it would appear that deceased 
provoked a quarrel by false and dishonorable accusations, 
and continues in the quarrel, and then shoots in “ lawful 
defence of his person.” —1 Hale, 480; Foster, 273, cited in 
Harper v. Phoenix Ins. Co., 19 Mo. 512; State v. Gunn, 
37 Mo. 467; 1 Rusell, Cr. 527; R. C. 1855, pp. 559-60, for 
definition of justifiable homicide. 


II. The case at bar is distinguishable from Harper v. Phe- 
nix Ins. Co., 19 Mo. 512. In that case, ‘‘Harper would have 
been justified had he killed Coryell.” ‘ Harper had retired 
from the conflict.” The facts of that case showed clearly 
that Coryell was guilty of acrime. The facts here found 
show that Williams was innocent; that he could not be 
charged with the commission of a crime; that Overton was 
in the act of committing a crime on Williams ; that Overton 
had not retired from the conflict; that Williams acted on 
the defensive. 


C. D. Drake, for respondent. 


I. The policy was not forfeited unless the deceased, in the 
rencontre in which he came to his death, was guilty of a fel- 
ony—Harper’s Adm’r v. Phenix Ins. Co., 19 Mo. 506. 

II. The policy was not forfeited, because the deceased in 
the rencontre acted in self-defence; and the question wheth- 
er he so acted was properly submitted under the instruction 
given by the court at the plaintiff’s request. 


Wacner, Judge, delivered the opinion of the court. 


This was an action to recover the amount of a policy of 
insurance issued by the appellant on the life of Dudley H. 
Overton, late husband of the respondent. The policy con- 
tained this clause, ‘that in case the said Dudley H. Overton 
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should die in the known violation of any law of this State or 
of the United States, or of any government where he may 
be, this policy shall be void, null, and of no effect.” 

The sole question in controversy is as to whether Overton 
came to his death under circumstances which worked a for- « 
feiture of the policy on his life within the provisions of the 
foregoing clause. 

The evidence shows that Overton came to his death by a 
wound received from a pistol-ball fired by one John S. Wil- 
liams, in a personal rencontre which took place between them 
at Fulton, Missouri, on the 14th of February, 1862. The 
evidence is conflicting and contradictory as to which of the 
parties commenced the rencontre that resulted in Overton’s 
death, though the preponderance is that Williams drew and 
cocked his pistol before Overton fired. The trial was before 
the court, a jury being waived, and at the instance of the 
respondent the court declared the law to be thavit the de- 
ceased Dudley H. Overton came to his death from a wound 
received by him in a rencontre between him and John S. 
Williams, in which rencontre pistols loaded with powder and 
ball were fired by each party at the other; and if the said 
Overton’s firing of his pistol was done in lawful defence of 
his person when there was reasonable cause for him to appre- 
hend a design on the part of said Williams to do him a great 
personal injury, and also to apprehend immediate danger of 
such design being accomplished, then said Overton did not 
come to his death in known violation of the laws of the land, 
and the plaintiff is entitled to reson) 

The court refused instructions aS8ked for appellant, and 
then found for the respondent. 

The instruction given for the respondent, though open to 
some criticism, is substantiatly correct, and asserts the prin- 
ciple that to exonerate Overton from criminal agency, or to 
preclude a forfeiture of the policy, it must be shown by the 
evidence that when he fired his pistol he had reasonable 
cause to apprehend a design on the part of Williams to do 
him a great personal injury, and also that he apprehended 
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immediate danger of such design being accomplished. A 
killing under such circumstances, under the statute of this 
State, would be justifiable homicide, and not a violation of 
the law within the meaning of the policy. It was the prov- 
ince of the court to weigh the evidence, and having found 
for the respondent, acting under a view of the law wholly 
unexceptionable, we have no right or authority to interfere. 
The facts in this case are very similar to those in Harper’s 
Adm’r v. Phoenix Ins. Co., 19 Mo. 506, and the principles 
identically the same; and the reasoning in the opinion of 
that case applies with equal force in this case. 

The court below, therefore, committed no error according 
to the law as heretofore laid down by this court, and its judg- 
ment must be affirmed. The other judges concur. 


OrLeaNa ©. ScHAUMBURG e¢ als., HEIRS OF THOMAS WRIGHT, 
Respondents, v. Susan P. HEPBURN e¢ als., HEIRS OF E. T. 
Curisty, Appellants. . 


Conveyances — Lost Deed —Equity—Cloud on Title.—Where a conveyance of 
land executed and delivered but not recorded has been lost, a court of equi- 
ty will protect the rights of the grantee by enjoining any sale by the heirs 
or representatives of the grantor, and by divesting them of any claim and 
establishing the title of the grantee and his heirs. 


Appeal from St. Louis Land Court. 


Lackland, Cline & Jamison, for appellants. 
Glover & Shepley, and B. A. Hill, for respondents. 


Wacner, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in equity to 
restrain Howard F. Christy, administrator -of the estate. of 
Edmund T. Christy, deceased, from selling a tract of land 
situated in North St. Louis, containing about five acres, and 
also praying to have the title to the same divested out of the 
defendants and vested in the complainants. The complain- 
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ants claim the premises as heirs and legal representatives of 
Thomas Wright, deceased, and the defendants resist the suit 
and claim to hold as heirs and legal representatives of Ed- 
mund T. Christy, who, they alleged, died seized of the same. 
There is no deed no record showing any conveyance from 
Christy to Wright, but it is contended that Wright pur- 
chased the land from Christy in the winter or spring of 1833 
and received a conveyance therefor, but that such convey- 
ance is lost or destroyed. It is shown in evidence that im- 
mediately after the alleged conveyance Wright took posses- 
sion of the land, enclosed the same, occupied and cultivated 
it up to the time of his death, and that the occupation and 
possession has been continued in his heirs ever since. 

The court found that a deed was made and executed by 
Christy and delivered to Wright in 1833, and rendered a de. 
cree for complainants. 

The doctrine of a presumed conveyance cannot be here 
indulged as the possession was not sufficiently ancient to in- 
voke that principle of law. The alleged sale and conveyances 
were in 1833 ; Christy died in 1839, and his administrator, 
in pursuance of an order of the Probate Court of St. Louis 
county, advertised the property for sale in 1841 for the pay- 
ment of debts owing by deceased, at which time this suit 
was instituted. 

The complainants read in evidence the deposition of Wil- 
liam Wright, who stated that he was residing in North St. 
Louis in the year 1833, and that he was acquainted with 
Maj. Thomas Wright and Edmund T. Christy, and that he 
was then superintendent of all the business matters of Thos. 
Wright, and as such was aware of all his business transac- 
tions; that he knew that Thomas Wright did, in the spring 
of 1838, purchase of Edmund T. Christy the five-acre lot 
here in controversy, and that Christy executed a deed there- 
for to Wright; that he, as agent of Wright and acting under 
his direction, purchased rails for the purpose of enclosing the 
tract of land, and which was enclosed soon after the purchase 
by Wright, and was cultivated by him as a part of his farm 
up to the autumn of the year 1836. 
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The deposition of John F. Darby was next given in evi- 
dence, and he stated in substance that he knew the parties, 
Thomas Wright and Edmund T. Christy ; that Christy was 
indebted to one McDonald, and that for the purpose of secur- 
ing that indebtedness he executed a deed of trust to him 
(Darby) for the benefit of McDonald; that, when the notes 
on which the trust deed was founded became due, McDonald 
applied to him to sell the property (the five acres being in- 
cluded in the deed) to realize the money ; that he wrote out 
an advertisement, and had it put in type to be published, in 
order to give notice of the sale, but the publication was 
stopped and the land not offered for sale, Christy prevailing 
on Wright to pay the money for him; that he called on 
Wright, who gave him a check for the amount; the under- 
standing was with all parties, when the settlement was made, 
that the land mentioned in the deed of trust, and more par- 
ticularly the five-acre tract, was to be deeded to Wright; 
this was in the spring of the year 1833. On cross-examina- 
tion, he stated that he did not recollect to have ever seen 
Wright and Christy together talking about the business, 
but McDonald and Christy came to his office and said that 
Wright would settle the debt, and he did settle it; that Mc- 
Donald and Christy came to his office, and he understood 
from them that it was the understanding that Wright should 
get the property and settle the debts, and that he afterwards 
went to Wright, who said such was the understanding, and 
he did settle the debt ; that his idea was that the agreement 
referred to the five-acre tract, that being the principal thing, 
though how he got that idea he could not explain; that 
either before or after Christy’s death, though he thinks it was 
in 1839, Gen. Ruland, clerk of the Circuit Court, came to 
him and wanted him to make a deed of the land to Wright’s 
heirs, and he objected because he did not consider that he 
had any authority to execute any other deed than a release 
to Christy. 

The complainants then, after proving the signature of Ed- 
mund T. Christy, offered in evidence an order addressed by 
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Christy to Darby, requesting and directing him to make a 
deed of the land included in the deed of trust to Wright’s 
heirs, and place it in the hands of Judge Wash, administra- 
tor of the estate of Wright. This order was dated 20th 
November, 1834. Darby stated in his deposition that the 
order was never delivered to him to his knowledge, and he 
did not recollect to have ever seen it till it was shown to him 
by Mr. Polk on the day his deposition was taken. This order 
or letter was objected to by defendants because it was incom- 
petent and irrelevant, but the court overruled the objection 
and admitted it in evidence. 

The complainants next gave in evidence the deed of trust 
from Christy to Darby, as trustee of McDonald, dated No- 
vember 5, 1832 ; and also a deed of assignment, dated Octo- 
ber 31, 1839, by Christy to Julius D. Johnston just previous 
to his death, by which he purported to convey all his lands, 
tenements and hereditaments, goods and chattels, choses in 
‘action, of every kind and description, to said Johnston for 
the benefit of his creditors. Annexed to this deed was a 
schedule enumerating all the lands which he was possessed 
and seized of, together with his personal property, but the 
five acres now in dispute was not included. 

The defendants then gave in evidence a deed from Ed. T. 
Christy to Thomas Wright, dated April 10, 1833, by which 
Christy conveyed to Wright fifty acres of land, adjoining the 
five-acre tract, for the consideration of two thousand dollars; 
also the deed of release executed by John F. Darby to Ed. 
T. Christy, dated October 8, 1836, and the deed of William 
Christy to Edmund T. Christy, conveying certain premises in 
which this land is included, dated December 27,1831. And 
this was all the evidence in the case. 

As to the admissibility of the order or letter of Christy 
to Darby authorizing him to make and execute a deed to 
Wright’s heirs, it may be stated that it was immaterial to 
the case ; but it is not perceived how or in what manner it 
could have worked any injury to the defendants. Darby tes- 
tifies that he refused to make a deed, when applied to for that 
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purpose, because he doubted his authority to do so; and that 
he only executed one deed, and that was a deed of release 
conveying the land back to Christy. The letter directed and 
authorized Darby to convey the land to Wright’s heirs after 
Wright’s death, and there is no evidence that any deed was 
ever made to the heirs; but the whole tenor of the case is 
that the conveyance was executed and delivered to Wright 
in his lifetime, else it was never made and delivered at all. 
An inference might be drawn that the original deed to Wright 
was lost or destroyed, and this was intended to supply its 
place; but we deem this unreliable and inconclusive. 

There is nothing to warrant or to justify the presumption 
attempted to be raised by the counsel for the defendants that 
the money paid by Wright to Darby for the use of McDonald 
was in part consideration for the. fifty-acre tract. All the 
evidence goes to show that the purchase of the two tracts 
were separate and distinct transactions. Darby says that Mc- 
Donald and Christy both told him that Wright had agreed 
to take the property (by which he understood the five-acre 
tract) and pay the money, in order that the debt might be 
paid and the deed of trust discharged. Wright told him the 
same thing, and paid the money according to the under- 
standing. Superadded to this, William Wright testifies that 
he was the agent of his brother Thomas, who was an officer 
in the United States army, and was conversant with all his 
business matters and superintended them; that Christy 
made, executed and delivered the deed to Thomas in the 
spring of 1833, and that he immediately enclosed the land, 
and thereafter occupied and cultivated it. This evidence is 
uncontradicted, and we see nothing to rebut or destroy its 
force. We therefore conclude that the Land Court commit- 
ted-no error in finding that a deed was executed and deliv- 
ered to Wright from Christy in 1833, and in making the 
injunction perpetual. 

The decree and judgment must be affirmed. The other 
judges concur. 
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GeorGE W. WILEY, Respondent, v. WILLIAM P. Hicut, Ap- 
pellant. 


Securities—Discharge—Extension of Time.—The security claiming that he has 
been discharged by the extension of the time of payment by the creditor to 
the principal debtor, must show that the time of payment was extended by 
virtue of a contract valid in law. A contract to extend the time of payment 
in consideration of the payment of usurious interest is not a contract which 
the law will enforce. 


Appeal from St. Louis Law Commissioner’s Court. 


This suit was commenced against the appellant as endorser 
of a promissory note for the sum of one hundred dollars, da- 
ted June 30, 1860, payable six months after date, with ten 
per cent. interest from maturity. 

On the trial in the Law Commissioner’s Court, the plain- 
tiff introduced and read in evidence the note and protest filed 
in said action, and rested. . 

The defendant introduced as a witness Washington Hight, 
who testified that he was the maker of the note in question ; 
that the defendant endorsed the note at his request and for 
his accommodation solely ; that the note was negotiated to 
one Henry White, who held it until after maturity ; that af- 
ter the maturity of the note, and while White continued to 
hold it, he paid White money for the purpose of extending 
the payment thereof; that White agreed that if he would 
pay him fifteen per cent. interest he would extend the note 
as long as he desired him to do so, as long as he paid that 
rate of interest, and he did extend the time of payment; that 
he paid him in all about fifty dollars fcr the purpose of pro- 
curing such extension; that he never knew any other person 
in the transaction except White until the action was com- 
menced; that in November last (the trial being February 
26, 1864) White offered to settle the matter with him, and 
talked and acted as if he still owned the note; that at one 
time after the maturity of the note, by White’s direction he 
left some money with the plaintiff to be paid by him to White, 
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and when he so left the money with plaintiff he told him it 
was to be paid by him to White, to be applied upon this note, 
and it was afterwards so applied—and that plaintiff received 
such money to be paid by him to White, to be applied on this 
note; that all this was done without any knowledge of the 
defendant, and that White never held but one such note 
against him, and that he never saw the note after he first de- 
livered it to White until since the commencement of suit 
thereon. 


The defendant asked the court to give the following in- 
struction or declaration of law, viz. : 


“If this court, sitting as a jury, shall believe from the evi- 
dence in the cause that the defendant endorsed the note in 
question for the accommodation of the maker; that after 
such endorsement the maker negotiated the same to one 
Henry White; that said White continued to hold said note 
after the maturity thereof; that after the maturity of said 
note, while said White still held said note, an agreement was 
entered into between the maker and holder thereof by which 
the maker agreed to pay to such holder money for the ex- 
tension of the time of the payment of said note, and that 
said maker paid to said holder and said holder received 
money for such extension, and that such agreement between 
the maker and holder was without the consent of the defend- 
ant,—then the defendant is discharged from all liability on 
said note and plaintiff cannot recover against him.” 

Which the court refused. 


The court then, of its own motion, declared the law as 
follows: 

“The court declares the law to be, that an agreement 
made after maturity between the maker and endorsee of a 
promissory note bearing by its terms ten per cent. interest 
after maturity, to the effect that the endorsee would not sue 
the maker as long as the maker would continue to pay fif- 
teen per cent. per annum interest upon the note, is an agree- 
ment made without consideration, not binding on either, and 
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does not discharge the endorser; that the note bearing by 
its terms the highest rate of interest allowed by the law, an 
agreement to pay a still higher rate is usurious and void, 
and, as it cannot be enforced on the part of the endorsee, it 
cannot estop him from suing even in equity.” 


C. D. Coleman, for appellant. 


I. The agreement to pay and to receive money for the ex- 
tension of the time of payment was consummated by the pay- 
ment and receipt thereof. 


Although there was no specific time to which such exten- 
sion should extend as appears from the evidence, yet it does 
appear that an amount had been paid, which, according to 
the value of interest agreed upon, would have extended the 
time beyond the time when the action was commenced; and if 
the time was extended for one hour only by a valid and bind- 
ing contract between the holder and maker of the note with- 
out the consent or concurrence of the endorser, the endorser 
is discharged—Hubbley v. Brown, 16 Johns. 70, and cases 
cited ; King v. Baldwin, 20 Johns. Ch. 554, 561-2; U.S. v. 
Hatch, 6 Pet. 250, 259; 12 Wheat. 554; Smith v. Rice, 27 
Mo. 505, and cases cited; Globe Ins. Co. v. Carson, 31 Mo. 
218, 222. 

II. The court erred in giving the instruction that was 
given on its own motion, because the arrangement between 
the maker and holder of the note did not rest in mere con- 
tract to pay an usurious rate of interest, or to pay a certain 
or uncertain sum for an extension of time of payment of the 
note, but had been consummated by an actual payment and 
receipt of the money. 


John B. Higdon, for respondent. 


Faae, Judge, delivered the opinion of the court. 


This was an action instituted by the holder of a negotia- 
ble promissory note against the endorser. The note was 
duly protested and the suit commenced before a justice of 
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the peace in St. Louis, where there was a trial and verdict 
for the plaintiff, and thence taken by appeal to Law Com- 
missioner’s Court. The trial in that court having resulted 
in favor of the plaintiff, the proper steps were taken and the 
case brought here by appeal. 

There is only one question presented by the record. On 
behalf of the defendant below (appellant here) the maker of 
the note was introduced as a witness, and testified substan- 
tially that without the knowledge or consent of the endorser 
he made a verbal agreement with the holder for an extension 
of the time of payment, upon the condition that he should 
pay interest on the same at the rate of fifteen per cent. per 
annum ; that in pursuance of that agreement he paid at dif- 
ferent times money which was to be credited to him for the 
interest calculated at the said rate, and thereupon the hold- 
er promised to extend the time of payment to an indefinite 
period. The trial was before the court sitting as a jury, who 
declared the contract for the extension of time to be usuri- 
ous and void, and found for the plaintiff. 

The law of this case has been so well settled that there is 
no necessity for restating the reasons upon which it rests. 
There was no contract here of which the maker could have 
availed himself to prevent a recovery by the holder before 
the expiration of the time which he had agreed to wait. 
There was no period of time after the notice of protest that 
the endorser could not have paid the amount of the note 
and pursued his remedy against the maker. If the fact 
could be shown that the maker had really paid more than 
the amount of interest due upon the note by the terms of 
the contract, the excess would go to the extinguishment of 
so much of the principal, and, instead of being prejudicial to 
the endorser, would be directly for his benefit ; therefore, 
the contract was not such as to discharge the endorser. 

The other judges concurring, the judgment of the court 
below will be affirmed. 
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WILLIAM ADRIANCE, Respondent, v. F. HAFKEMEYER, Appel- 
lant. 


Landlord and Tenant—Rent—Contract.—A tenant when notified that his rent 
will be increased at the commencement of a new term, and not expressing 
a refusal to remain as a tenant at such additional rent, will be held, if he 
continue the possession, as promising to pay the rent demanded. 


Appeal from St. Louis Law Commissioner’s Court. 


Suit for one month’s rent accruing February 1, 1863. The 
plaintiff had sublet to the defendant part of the premises. 
The plaintiff’s term expired 31st December, 1862, and, 
being notified by his landlord that his rent would be in 
creased, about the middle of December, 1862, he notified de- 
fendant that his rent would be increased from $240 to $800 
perannum. Defendant did not dissent from the proposition, 
but said that he could remove and get a new store. At the 
end of the month, when the bill was presented, defendant 
promised to pay the bill if the plaintiff would restore a bar 
he had taken. 

The following instruction asked by defendant was given: 

1. If the court, sitting as a jury, find from the evidence 
that certain property, to-wit, an iron bar, or other articles, 
were claimed by both parties, and that when the bill sued 
upon was presented the defendant promised to pay or settle 
the same only upon condition that said property was returned 
to him, or when other matters in controversy were settled, 
then the plaintiff cannot claim any advantage from such offer 
of the defendant until he shows that he complied, or offered 
to comply, with the conditions which the defendant at the 
time required should be complied with. 

The following instructions asked by defendant were re- 
fused : 

2. The notice given to defendant, that his rent would be 
raised from the sum of twenty dollars to the sum of sixty-six 
and two thirds dollars per month, was insufficient to render 
the defendant legally liable to pay the additional rent. 
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The defendant had a legal right to remain in the prem- 
ises at the former rate of monthly rent notwithstanding said 
notice, unless there was an express promise or agreement cn 
his part to pay the additional rent demanded. It was not 
necessary for him to express a refusal to pay the additional 
rent. He had aright to treat the notice asa nullity, and 
continue in the occupation of the premises at the former 
rent, unless he promised or agreed to pay the advanced rate. 


C. C. Simmons, for appellant. 


C. D. Coleman, for respondent. 


Faaa, Judge, delivered the opinion of the court. 


In the absence of any brief on the part of the appellant, it 
is impossible to ascertain what is really relied upon fora 
reversal of the judgment below. The record, however, has 
been carefully examined for the purpose of ascertaining what 
errors were committed in the trial of the cause, if any, and 
nothing has been found that will justify us in disturbing the 
judgment. It was an action by a landlord against his tenant 
for one month’s rent, brought originally before a justice of 
the peace in St. Louis and thence taken by appeal to the Law 
Commissioner’s Court, where there was a trial and judgment 
for respondent for the amount claimed, from which an appeal 
was allowed and taken to this court. The bill of exceptions 
shows that objection was made to certain evidence intro- 
duced by the respondent to sustain his action, but at most 
it applied rather to the order in which it was introduced 
than to its competency or relevancy, and affords no ground 
for the interference of this court. There was other evidence 
precisely to the same point, to which no objection was made, 
and which was altogether sufficient to support the verdict. 
There was no error in the declaration of law given by the 
court, and the refusal to give the second instruction asked 
by the appellant was in our judgment correct. 


The other judges concurring, the judgment will be af- 
firmed, with ten per cent. damages. 
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JOSEPH CALLAHAN, BY HIS NEXT FRIEND WILLIAM CALLAHAN, 
Respondent, v. Louis Carrarata, Appellant. 





1. Action—Malicious Prosecution—Evidence.—In an action for malicious pros- 
ecution, the jury are authorized to infer the existence of malice from the 
want of proof of probable cause for the prosecution. 


2. Practice—New Trial.—A motion for a new trial upon the ground of newly 
discovered evidence must show that the party has used due diligence to 
procure the evidence desired, and that it is not merely cumulative. 


Appeal from St, Louis Court of Common Pleas. 


The facts are sufficiently stated in the opinion. 


At the instance of plaintiff the court gave the following 
instructions, to which defendant duly excepted : 

1. The jury are instructed that if they believe from the 
evidence that the arrest and imprisonment of plaintiff was 
without probable cause, then the j jury are at liberty to infer 
that it was malicious. 

2. The jury are instructed that there are two kinds of mal- 
ice—malice in fact, and malice in law: the former, in com- 
mon acceptation, means ill-will against a person ; the latter 
is a wrong act against a person done intentionally. If, there- 
fore, the jury believe from the evidence that defendant Caffa- 
rata was moved by ill-will against the plaintiff, or that the 
imprisonment of plaintiff was wrongfully and intentionally 
caused by-him, they ought as against him to find that the im- 
prisonment was malicious. 

8. The jury are instructed that unless they believe from 
the evidence, that, at the time of the arrest and imprisonment 
of plaintiff upon the offence charged, there was a reasonable 
ground of suspicion of his guilt and supported by circum- 
stances sufficiently strong in themselves to warrant a pru- 
dent man in the belief that plaintiff was guilty of the crime 
for which he was imprisoned, then there existed no probable 
cause for his arrest, and the jury will find accordingly. 

4, If the jury find for the plaintiff, he will be entitled to 
recover such damages as the jury shall believe from the evi- 


OCTOBER TERM, 1866. 187 








Callahan v. Caffarata. 





dence that he suffered from his arrest and imprisonment ; 
and the jury may add such further sum, by way of smart 
money, as in their opinion will sufficiently punish the de- 
fendant Caffarata for the wrong and injury done to plaintiff. 

To the giving of these instructions appellant at the time 
duly objected and excepted. 


The only instructions given on the part of appellant by the 
court were these : 

1. If the jury find from the evidence that after the defend- 
ant Caffarata made the communication to the police officers, 
spoken of by the witness, concerning the loss of his jewelry, 
and after he had offered a reward for the recovery of his 
property, as stated by the witnesses, the police officers, or 
one of them, ordered or made the arrest of the plaintiff, and 
imprisoned him, without any request or direction of the 
defendant Caffarata so to do, then he is not liable in this ac- 
tion and the jury should find for him. 

2. If the jury find from the evidence that Joseph Callahan 
was arrested and confined in the calaboose by the direction 
of the chief of police, or by the direction of one or more of 
the police officers, and that the said arrest and confinement 
of Callahan. was not caused or procured by the defendant 
Caffarata, then the jury should find for Caffarata. 


The following were the instructions asked by the appel- 
lant, which the court refused, and to which refusal the apel- 
lant at the time duly excepted: 


1. The court instructs the jury that they should find for 
the defendant Caffarata, unless the jury find from the evi- 
dence that he and William Lee falsely and maliciously con- 
spired together to have Joseph Callahan arrested, and that 
they did arrest, or cause him to be arrested, or imprisoned, 
on a charge of larceny. 

2. The burden of proving the complaint against Caffarata 
stated in the petition rests on the plaintiff. 

3. If the jury find from the evidence that the defendant 
Caffarata, in good faith and without malice or ill-will to- 
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wards Joseph Callahan, made the communications and state- 
ments to the police officer spoken of by the witnesses ; and if 
the jury also find from the evidence that no complaint was 
made by Caffarata to obtain a writ of process for the arrest 
of Callahan ; and if the jury further find from the evidence 
that officer Lee arrested Callahan without the authority of 
any judicial writ or process issued at the instance or by the 
procuration of Caffarata,—then the plaintiff cannot recover 
in this suit, and the jury should find for the defendant. 


4, If the jury should find from the evidence that the de- 
fendant Caffarata in good faith made the communications 
and statements to the police officers, spoken of by witnesses, 
in respect to the loss or theft of his jewelry ; or if the jury 
also find from the evidence that Caffarata, in all that he said 
to the police officers in answer to the inquiries or otherwise 
in respect to Joseph Callahan, acted from honest motives 
and without malice or ill-will towards him, then the jury 
should find for the defendant. 


5. The jury are instructed that there was no legal obliga- 
tion or duty resting on the police officers, or either of them, 
to arrest or imprison Joseph Callahan upon the communica- 
tions and statements made to them by Caffarata in respect 
to the loss or theft of his jewelry. It was entirely optional 
with the police whether to make the arrest or not. 


6. Although the jury may find from the evidence that the 
defendant Caffarata made the communications and state- 
ments to the police officers in respect to the theft or loss of 
his diamonds, and that he requested that Joseph Callahan 
should be arrested; yet if the jury find from the evidence 
that in making said communications and statements Caffa- 
rata acted in good faith and without malice or ill-will to- 
wards Joseph Callahan, the jury should find for the defend- 
ant Caffarata. 


All these instructions were refused, and appellant duly 
excepted. 


The jury returned a verdict against Caffarata for $1,000 




















OCTOBER TERM, 1866. 





Callahan v. Caffarata. 





(the suit having been dismissed by plaintiff as to defendant 
Lee). 


Krum & Decker, for appellant. 


I. There was a fatal variance between the proof and the 
allegations of the petition. 


The defendant was sued for conspiring with defendant 
Lee to arrest and imprison the plaintiff; this is the allega- 
tion of the petition. This was denied; the proof failed to 
show such conspiracy. 


By the first instruction tendered by appellant, he asks that 
unless this issue was proven the jury must find for defend- 
ant. The plaintiff cannot state one cause of action and then 
recover on another; this rule has been constantly enforced — 
by this court.—Dieckman v. McCormick, 24 Mo. 596; Link 
v. Vaughan, 17 Mo. 585; Beck v. Ferara, 19 Mo. 30; Dun- 
can v. Fisher, 18 Mo. 403; Gregg v. Robbins, 28 Mo. 347; 
Harris v. Hann. & St. Jo. R.R. Co., 87 Mo. 308. 


The injustice of allowing such a course of practice is very 
apparent; it takes a party by surprise. He is charged with 
one thing, and, being ready to disprove, plaintiff recovers on 
another. The party must be held to prove his cause of ac- 
tion as he alleges it, or else all written pleadings should be 
abolished. 


II. Malice as well as want of probable cause is necessary 
to sustain the action. 

Malice is a question of fact to be found by the jury. It 
may be inferred from a want of probable cause, but the jury 
must find there was malice in fact. The doctrine of “mal- 
ice in law,” given by the court to the jury, has no applica- 
tion to this case, because there was no prosecution imme- 
diately instituted by defendant. In an action where the 
prosecution is not instituted immediately, defendant must 
prove actual malice, and not merely the want of probable’ 
cause, to infer malice in law—Bulkly v. Smith, 2 Duer, 265; 
Mitchell v. Jenkins, 5:B. & A. 595; Miller v. Brown, 3 Mo. 
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127 ; Frissel v. Relfe, 9 Mo. 851; Riney v. Vallandigham, 9 
Mo. 807; Brant v. Higgins, 10 Mo. 728. 


Garesché & Mead, and R. S. McDonald, for respondent. 


I. Malice is a question of fact to be left to the jury, and 
. hence the court in its instructions for the plaintiff commit- 

ted no error—Frissel v. Relfe, 9 Mo. 859. 

II. That the arrest was without warrant, only made it 
more illegal ; but it does not excuse defendant—Miller v. 
Brown, 3 Mo. 127. 

III. The motion for a new trial was properly overruled ; 
the ‘* ground of surprise”’ was a futile reason. 

Because it showed no diligence—State to use, &c., v. 
Wightman et al., 27 Mo. 121; Peers v. Davis, 29 Mo. 184; 
O’Connor v. Duff, 30 Mo. 595; Barry v. Blumenthal, 32 Mo. 
29; Richardson et al. v. Farmer, 36 Mo. 35; Howell’s Ex’r 
v. Howell, 87 Mo. 124. 

Because the testimony was not applicable to the issue, and 
could have been procured on a former trial with a reasona- 
ble diligence—Goff v. Mulholland, 33 Mo. 203. 

Because immaterial, and would not have changed the re- 
sult—State v. Locke, 26 Mo. 603. 

IV. The petition is sufficient—R. C. 1855, p. 1229, 2d. d. 
of § 3; id. p. 1289, § 51. 

V. The motion in arrest was properly overruled—R. C. 
1855, p. 1255, § 19,s.d.5, 8&9; Frazer v. Roberts, 32 
Mo. 457; Shaler v. Van Wormer, 33 Mo. 386; R. C. 1855, 
p- 1300, § 34. 








Face, Judge, delivered the opinion of the court. 


The respondent instituted his suit in the St. Louis Court 
of Common Pleas against the appellant together with one 
William Lee, for damages for falsely and maliciously con- 
spiring together to have the plaintiff Joseph Callahan arrest- 
ed for larceny, and for arresting and imprisoning him upon 
said charge. There was an answer filed by the appellant 
Caffarata containing a specific denial of all the allegations in 
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the petition, and, the suit being dismissed as to Lee, the trial 
was had upon the issues thus presented, which resulted 
in a verdict for the plaintiff. A motion for a new trial as 
well as in arrest of judgment being overruled, the case is 
brought here by appeal. 

It is contended on behalf of the appellant; 1. That there 
was a variance between the proof and the allegations of the 
petition which was fatal to the plaintiff’s right of recovery. 
We do not think so. The petition may be said, in general 
terms, to be rather loosely drawn ; but there is, nevertheless, 
a substantial averment of a cause of action corresponding 
with the character of the testimony introduced upon the trial 
and sufficient to support the verdict and judgment. There 
being only two witnesses, the evidence is embraced in a small 
compass, and presents no complications whatever as to the 
facts proved. It is shown that defendant had been robbed 
of some valuable jewelry, and, for the purpose of recovering 
his property and procuring the arrest of the thief, he went 
to the police officers of the city upon several occasions, and 
disclosed not only the facts and circumstances connected 
with his loss, but also the fact that he suspected Joe, the re- 
spondent. 

The first witness, Lee, states that he made the arrest by 
direction of Capt. John Eagan, of the city police, who came 
to him in company with the defendant, and who stated at 
the time that Caffarata would go with him and “point out 
the man.” They proceeded to the saloon kept by the defend- 
ant, and in which the plaintiff acted as “bar-keeper.” He 
states that he had a conversation with defendant on the way 
to the saloon ‘about the loss of his diamonds. The sub- 
stance of the conversation, as well as I recollect it, was that 
he suspected Joe (meaning the plaintiff) of taking the dia- 
monds, and this was why he was arrested.” Up to this time 
it is not shown that this ‘witness had any knowledge of the 
transaction whatever. 

The next witness was Capt. John Eagan, who was present 
with the chief of police at the time information was given at 
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the office of the loss of the property, and who had various in- 
terviews with the defendant up to the time of the arrest of 
plaintiff. Plaintiff was arrested by officer Lee without pro- 
cess, and in his examination in chief this witness says, in 
answer to the question, “Why and how was the plaintiff 
Callahan arrested ?”—*‘ By consent and order of Mr. Caffa- 
rata.” And again, in answer to the question, “ What led 
you, in this conversation which preceded the arrest, to single 
out Joe (the plaintiff) as the party to be arrested ?”’ he says, 
“T did not single him out; Mr. Caffarata did.”’ 

In the course of a lengthy and searching cross-examination 
the same statement is substantially repeated several times, 
giving the time, place and circumstances of the order, and 
the language in which it was given. 

In addition to this, the plaintiff introduced testimony to 
prove that “he was confined in the calaboose two days, and 
let go,” &c. Upon the pleadings and facts proved in the 
case, the first question for the consideration of the jury was 
whether, as a matter of fact, plaintiff was arrested and impris- 
oned by the order and consent of defendant, or was it a vol- 
untary act of the police officer upon the information given 
by the defendant. If this question was fairly presented by 
the instructions given and that fact found against the defend- 
ant, together with the other facts necessary to constitute a 
cause of action, there exist no grounds of complaint, and the 
defendant must abide the award of the jury. 

It would extend this opinion to an unreasonable length to 
examine in detail all of the instructions given both for plain- 
tiff and defendant, as well as those asked by defendant and 
refused by the court; they will, therefore, be very briefly 
noticed. 

Plaintiff’s first instruction simply leaves the jury to infer 
malice from the proof of want of probable cause, and is 
therefore correct. 

The second defines the difference between malice in fact 
and malice in law, leaving the jury to infer that the arrest 
and imprisonment of plaintiff was malicious, if they should 
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further find that it was wrongfully and intentionally caused 
by defendant. This presents no ground of objection. 

The third very properly tells the jury what is probable 
cause, leaving the facts necessary to be proved to be found 
by them. 

The fourth fixes the measure of damages, and is not ob- 
jectionable. 

The two instructions given on the part of the defendant 
presented the real question of fact to be determined in as 
favorable light as possible for the defendant. The other in- 
structions asked and refused were manifestly erroneous, ex- 
cept the one in reference to the burden of proof; but the 
onus is so clearly stated in the instructions given that this 
may be very well treated as superfluous, and therefore its 
refusal was not improper. 

As to the instructions refused, it may be said that the first 
had reference to an issue not presented to the jury at all. 
There was no question about a false and malicious conspir- 
acy. The petition had been dismissed as to Lee, and the re- 
maining issue was as before stated, whether the arrest and 
imprisonment of the plaintiff was made or procured by the 
defendant without a reasonable or probable cause. The 
next is framed upon the theory that if the communications 
to the police officers were made by Caffarata in good faith, 
there could be no cause of action against him, unless it 
appeared that the arrest of the plaintiff was made by the 
authority of process duly issued upon a complaint made by 
him. In the case of Rohan v. Savin, 5 Cush. 281, the ques- 
tion as to the authority of an officer, or of private persons 
under proper limitations, to arrest without warrant persons 
who have committed felonies, was fully discussed and de- 
cided. It was held in that case that “the public safety and 
the due apprehension of criminals, charged with heinous of- 
fences, imperiously require that such arrests should be made 
without warrant by officers of the law. As to the right ap- 
pertaining to private individuals to arrest without a warrant, 
itis a much more restricted authority, and is confined to 
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cases of the actual guilt of the parties arrested, and the 
arrest can only be justified by proving such guilt.”” The only 
difference between officers of the law and private individuals 
is that the former are clothed with greater authority, and 
may justify their act by showing that there was “ probable 
and reasonable grounds for believing the party guilty of a 
felony,” whilst the latter “can only be justified by proving 
such guilt.”” The instruction was properly refused. 

The other instructions are particularly defective in not 
stating the whole case. Malice is but one of the ingredients 
necessary to constitute a cause of action of this character. 
The want of probable cause is another which must be affirm- 
atively proved, and when so proved is a fact from which the 
jury are at liberty to infer malice. Therefore it was mani- 
festly wrong to say to the jury, that if the defendant acted 
in good faith and from honest motives in all his intercourse 
with the police in reference to this matter, they should find 
for him. 

The remaining question is in reference to the motion for 
a new trial upon the ground of newly discovered testimony. 
As it seems not to have been insisted upon in the argument 
and brief of the appellant, it may be inferred that it is not 
relied upon as a ground of reversal. The affidavit filed in 
support of the motion contains a single fact as to a statement 
made by officer Eagan previous to the arrest of the plaintiff. 
It was that “he (Eagan) believed or was satisfied that Joe 
(meaning the plaintiff) had stolen the diamonds, and that 
he (Eagan) intended to arrest him,” &c. It has been re- 
peatedly said that applications for new trials upon the ground 
of newly discovered testimony, are entertained by the courts 
with great reluctance. There is such a degree of suspicion 
attaching itself to these motions as a general rule, that great 
caution ought to be exercised in acting upon them. In ad- 
dition to the question of its materiality, and whether there is 
a probability of the party being benefitted by a rehearing of 
the cause, all the attending facts and circumstances should 
be looked into with great care. When the trial is ended it 
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is easy to see what the defects in the proof are, and the 
temptation to supply them may be strong enough to induce 
the defeated party to make an effort to do so. 

In this case it is worthy of note that Anderson, the person 
who is relied upon to prove the fact discovered after the trial, 
was the only person to whom the defendant had ever shown 
the diamonds, except the two bar-keepers in his saloon; 
that Anderson seems to have had information of the rob- 
bery, and during the time that the police officers were en- 
gaged in looking for the property and the thief, it is not 
shown that he was out of the city of St. Louis. He shows 
by. his affidavit that he not only knew the fact that the theft 
had been committed, but knew the time that plaintiff was 
arrested ; and that a “‘ day or two before the plaintiff was 
arrested” he had the interview with Eagan, in which the ad- 
mission was made by him as before stated. It is very strange 
indeed, tosay the least of it, that the defendant seems to have 
made no effort to ascertain what he could prove by this par- 
ty, when his connection with the whole transaction was such 
as to raise a presumption that he knew something about it. 
But it is difficult to see how it could have benefitted the de- 
fendant materially even if the fact had been proved upon 
the trial. It is not so inconsistent with the statement of Ha- 
gan in reference to the part which the defendant acted in 
procuring the arrest of the plaintiff as to destroy the effect 
of his testimony. 

The other judges concurring, the judgment of the court 
below will be affirmed. 


~ 


JEREMIAH AHERN, Respondent, v. JoHN CoLuins, Appellant. 


1. Pleading—Petition.—A petition stating such facts as show aright of recov- 
ery in the plaintiff will be sufficient, although the facts are not so stated as 
to show a right of recovery in any of the common-law forms of action. 

2. Action—Trespass— False Imprisonment— Malicious Prosecutton.—An action 
for a malicious arrest is an action to recover damages for the malicious 
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abuse of the civil process of arrest; a suit for malicious prosecution is an 
action for the malicious abuse of the criminal process ;{but a party who has 
been arrested by the police at the request of another without any complaint 
preferred, may maintain an action for false imprisonment, when no action 
could be sustained for a malicious arrest or malicious prosecution’) To con- 
stitute false imprisonment it is not necessary that manual force should be 
actually employed ; it is sufficient if the party against his will yield to force 
threatened. 


Appeal from St. Louis Court of Common Pleas. 


The petition alleges that on the 27th day of September, 
1864, the defendant unlawfully, maliciously and without 
probable cause, and with the intent to injure and oppress 
plaintiff, did cause and procure plaintiff to be arrested at his 
residence in the city of St. Louis, and thence to be forcibly 
conveyed through the public streets of the city of St. Louis 
a long distance to a police station, and there unlawfully, ma- 
liciously and without probable cause did cause plaintiff to be 
detained along time, when plaintiff was fully discharged 
without trial or examination, whereby plaintiff suffered great 
bodily pain and mental anguish, and sustained damage in 
the sum of one thousand dollars, &c. 

The answer simply put in issue the allegations contained 
in the petition. 


At the request of plaintiff the court gave the following in- 
structions : 


1. If the jury believe from the evidence that the arrest of 
plaintiff was made without reasonable or probable cause, 
then the law presumes, in the absence of testimony estab- 
lishing the contrary, that such arrest was made with malice. 

2. If the jury is satisfied that the defendant caused plain- 
tiff to be arrested at his residence in the city of St. Louis, 
and caused him to be conveyed thence by police officers and 
he was then discharged, and that such arrest was made with- 
out reasonable or probable cause and maliciously, then the 
jury will find for plaintiff in such sum as they believe he 
ought to recover. 

3. If the jury find for the plaintiff, in estimating the dam- 
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ages sustained by him they are bound by law to consider the 
jeopardy in which the liberty of plaintiff was placed ; the 
distance that plaintiff was compelled to walk; his age and 
physical condition at the time of his arrest; the bodily suf- 
fering, mental anxiety and pain caused thereby,—and they 
are to find for him in such sum as will reasonably compen- 
sate him for all these things. 


Defendant asked the following instruction, which was 
given : 

If the jury believe that the plaintiff was arrested at the 
instance of defendant, unless they also believe that said ar- 
rest was caused by the defendant maliciously, and that said 
arrest and the complaint or application to have it made were 
without probable cause on the part of defendant, they ought 
to find for the defendant. 


The defendant also asked the following instructions, which 
were refused : 


1. Unless the jury believe from the evidence that an arrest 
has been made of the defendant at the instance of plaintiff 
they will find for the defendant, and the proof of an arrest 
cannot be made by oral evidence unless the jury shall be of 
the opinion that it was made during the commission of an 
offence. 

2. The jury are instructed that in that case there is no 
evidence of a want of probable cause for the apprehension, 
and they will find for the defendant. 

3. Unless the jury believe than an arrest was made upon 
a complaint and affidavit by the defendant, upon which a 
warrant or other process issued, they will find for the de- 
fendant. 


Isaac T. Wise, for appellant. « 


I. In this case the plaintiff has mistaken the nature of his 
cause of action (if he has any at all), and on the pleadings 
alone ought to be reversed. 

The first allegation in an action for malicious arrest must 
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be, 1. That plaintiff has been prosecuted by defendant. 2. 
That the prosecution has been dismissed, or an acquittal of 
plaintiff in that prosecution. This the plaintiff must aver 
and prove; yet he could not have done so on his petition if 
his evidence had been at hand—2 Stark. Ev. 497; 1 Greenl. 
§§ 449 & 452. 

The petition shows the nature of the action, not the evi- 
dence, and a fatal defect such as no cause of action made out 
in the petition is not cured by verdict—Patrick v. Abeles, 
27 Mo. 184; Welch v. Byrnes, 28 Mo. 80; Mooney v. Ken- 
nett, 19 Mo. 553. 

II. If the petition had stated the cause of action perfectly 
upon issues joined, the next indispensable step on the part 
of the plaintiff would have been to prove, Ist, a prosecution ; 
2d, an acquittal, or at least that the prosecution had ended. 
“The gravamen of the action being that plaintiff has been 
made the subject of legal process to his damage” (Greenl. & 
Stark. as above); in proof of which it appears that this is the 
first action of this nature ever had in this court not so based 
upon a prosecution or legal process instituted by defendant, 
the evidence shows nothing—Hays v. Walker, 2 Mo. 222; 
Miller v. Brown, 3 Mo. 127; Stone v. Powell, 5 Mo. 435 ; 
Hickman v. Griffin, 6 Mo. 37; Williams v. Vanmeter, 8 Mo. 
329; Remy v. Vanlandigham, 9 Mo. 807 ; Frissel v. Relf, 9 
Mo. 849; Brant v. Higgins, 10 Mo. 728; Mooney v. Ken- 
nett, 19 Mo. 551. 

III. The evidence of the plaintiff shows affirmatively that 
there never was any prosecution or legal process or proceed- 
ings of any kind whatever, so no question can arise as to 
whether he was “ maliciously or without probable cause” 
made the subject of legal process by the defendant—Buck- 
ley v. Smith, 2 Duer, 268, and cases cited ; Baldwin v. Weed, 
17 Wend. 227; Swan v. Stafford, 4 Wash. C. C. 79; Davis 
v. Hanly, 6 B. & C. 225. 

IV. There was no arrest—there being neither warrant is- 
sued nor any complaint made, not even after the plaintiff 
came to the station with Reilly and another. An arrest is 
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defined to be “ the beginning of imprisonment when a man 
is first restrained of his liberty by the power of a lawful war- 
rant”—1 Burr. L. D.; 4 Com. Dig. 250; Bouv. L. D. 130; 
1 Jac. L. D. 125. 


V. If the plaintiff had proceeded with his proof and had 
proved the prosecution, its institution by the defendant, and 
the acquittal or dismissal, his next step would have been to 
prove “ its institution without probable cause, malice,” &c. 
But in this case no prosecution ever existed—Greenl. on Ev. 
§ 4538. 


VI. The policeman Reilly and the other had no power to 
make an arrest. Even if they had laid hands on Ahern, it 
would have been a trespass on the person, an assault, or an 
imprisonment, or both, for which they would have been lia- 
ble. A threat of an assault does not make one, nor is a 
threat of arrest (the officer having no warrant) even duress. 
—Claflin et al. v. McDonough, 33 Mo. 412. 





Wood and Mauro, for respondent. 





FacG, Judge, delivered the opinion of the court. 


In order that the view taken of this case may be clearly 
understood, it will be necessary first to notice the petition. 
It has been argued here upon the theory that it was drawn 
with the intention of setting out a cause of action altogether 
similar to what under the common law system of practice 
would have been called an action for malicious arrest or ma- 
licious prosecution. The same idea seems to have been en- 
tertained in the trial of the cause in the court below. After 
averring the fact that the defendant wrongfully and mali- 
ciously procured plaintiff to be arrested by the police officers 
in the city of St. Louis, it says, “and thence to be forcibly 
conveyed by them through the public streets of the city of 
St. Louis a long distance, to-wit, the distance of one mile and 
over, to a certain police station, and unlawfully, maliciously 
and without any probable cause illegally did cause plaintiff 
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to be detained a long space of time, to-wit, for half an hour, 
when plaintiff was fully discharged without trial or legal ex- 
amination,” &c.; “ wherefore he claims damage,” &c. The 
true object is to ascertain, not whether this averment would 
bring it within any one of the different forms of action as 
they existed at common law, because the use of them has 
been entirely superseded by our own statutes, but as to 
whether it contains a sufficient statement of facts showing a 
right upon the part of plaintiff to recover. 


Malicious arrest ought not to be confounded with mali- 
cious prosecution. It is true that the mode of proceeding 
for both, previous to the change of practice in this State, 
would have been by an action on the case, and it is likewise 
true that malice and want of probable cause are necessary 
ingredients of both; but the word “arrest” more properly 
applies to the taking of a party into custody under civil pro- 
cess, and the action for malicious arrest was instituted only 
where the plaintiff had been maliciously and without proba- 
ble cause taken into custody for debt, or where there was a 
malicious holding of a party to bail. The essential ground 
of an action for malicious prosecution, on the other hand, 
consisted ‘in the fact that there been a legal prosecution 
against the plaintiff without reasonable or probable cause. 
This is said to be the essential ground of the action, because 
the other necessary ingredient (malice) might be inferred 
from the want of probable = It is very clear that the 
facts stated in this case are not sufficient to have sustained 
either of the actions above referred to, but we think that an 
illegal imprisonment was sufficiently averred. It makes no 
difference whether the restraint of the person is caused with- 
out process, or under color of process wholly illegal (1 Chit. 
Prac. 48) ; it is a trespass against the person, for which the 
plaintiff is entitled to compensation in sean upon thie 
necessary proof of the facts. 


The counsel for the appellant insists that there was no ar- 
rest in this case—or, to speak with more accuracy, there was 
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no actual apprehension of the plaintiff by the officers—and 
that nothing but words were used to procure his attendance 
at the police station. Let us see what the testimony is. 

Joseph Reilly, a police officer, says: “I dont know the 
plaintiff, and first saw him at his house when we arrested 
him. The defendant came to the police station-house and 
wanted plaintiff arrested, and the captain sent me and 
another (now dead) with Collins for that purpose.” Again 
he says, after reaching the house of plaintiff: ‘The defend- 
ant did not go in, but remained close by. We went into the 
house, and found old man Ahern partly undressed and lying 
on the bed; it was about eleven o’clock. We told him he 
must get up and go with us; he was loth to go, and said he 
was a peaceable and orderly citizen, and was unwell, and we 
had no authority to arrest him. We told him that we were 
going to take him, and that he must get up and go with us. 
He then got up and put on his coat and went with us; he 
appeared to be quite feeble and seemed to be unwell. It was 
a very warm day,” &c. . 

It is admitted that bare words will not constitute an arrest 
or imprisonment, but words coupled with a threat of force 
may be sufficient to place a party in restraint. It was held 
in the case of Johnson v. Tompkins et al., 1 Bald. 571, that 
“it is not necessary to constitute false imprisonment that 
the person restrained of his liberty should be touched or act- 
ually arrested, if he is ordered to do or not to do the thing, 
to move or not to move against his own free will, if it is not 
left to his own option to go or stay when he pleases, and force 
is offered * * * * * orthereis reasonable ground to 
apprehend that coercive measures will be used if he does not 
yield.” The party under such circumstances need not wait 
for the actual application of force, but will be considered in 
a state of actual imprisonment. The testimony discloses the 
fact that the plaintiff was an old man, unwell and very fee- 
ble, and he is told by the officers (two in number ) that they 
came to take him, and he “must get up and go with them.” 
Is there any wonder that he yielded under such circumstan- 
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ces? No clearer case of an actual taking of a person into 
custody could be made out. 

In asking the court to instruct the jury as to the law of 
the case, both parties seem to have gone upon the idea that 
it was an action either of malicious arrest or malicious pros-— 
ecution; and while there was no necessity of saying any- 
thing about probable cause, still it is not probable that the 
jury was misled by the hypothesis upon which the instruc- 
tions were drawn. The plain matter of fact as to whether 
there had been such a trespass committed upon the person 
of the plaintiff as to entitle him to damages commensurate 
with the wrong and injury done him was sufficiently pre- 
sented by the trial, and we are not disposed to disturb the 
verdict of the jury. 

There are many circumstances of aggravation in this case, 
and no objection can be taken to the ruling of the court be- 
low as to the measure of damages. There was no error in 
the refusal of the instructions asked by the defendant. 

The judgment of the court below will be affirmed. ' The 
other judges concur. 


Motion for rehearing overruled. 


| . 


JaMES M. RetLLy, ADMINISTRATOR OF THE EstTaTE OF WIL- 
LIAM BENNETT, DEC’D, Plaintiff in Error, v. ADALINE Rus- 
SELL, EXECUTRIX OF THE EsTATE OF SAMUEL RUSSELL, . 
DEC’D, Defendant in Error. 


Judgment—Estoppel.—The action of the court refusing to set aside an order 
previously made upon motion of a party alleging that he had not appeared 
to, nor had notice of the motion upon which the order was made, concludes 
the party. 


Error to St. Louis Circuit Court. 


Casselberry, for plaintiff in error. 


I. We contend that the numerous persons who claim an 
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interest in the judgment are not assignees in law or equity, 
because a part of a judgment or part of a chose in action 
cannot be assigned in law or equity so as to enable the as- 
signee tosue. The reason is given by the court in case of 
Love v. Fairfield, 13 Mo. 300, and by the Supreme Court 
of the United States in the case of Mandeville v. Welch, 5 
Wheat. 277. 

The pretended assignments specified in the record amount 
at best to a mere equitable lien on the fund speeified in the 
judgment, and Bennett in his lifetime and his administrator 
since his death is the trustee or custodian of the money. 
The alleged assignments or orders are of no validity until 
allowed against the estate of Bennett. A very similar prin- 
ciple to this was decided by this court more than thirty years 
ago in the case of Simonds v. Pettebone’s Adm’r, 3 Mo. 33. 


II. The administrator James M. Reilly is no party to the 
petition. He should have been a party to the proceeding so 
as to give him an opportunity to defend the estate of which 
he is administrator. 

il. The Circuit Court has no original jurisdiction in cases 
of this kind. The only jurisdiction the Circuit Court has is 
on an appeal from the Probate Court. By a reference to 
the record it will be seen that this is not an appeal case from 
the Probate Court, but a case which originated in the Cir- 
cuit Court. 


Cline & Jamison, for defendant in error. 


I. There is no error in the action of the court below in 
making said distribution or in overruling said motion. The 
St. Louis Circuit Court, in which said judgment was render- 
ed, had the right and power to distribute the proceeds of said 
judgment among the equitable assignees. 


II. The assignments of said William Bennett in his life- 
time were equitable assignments of said judgment—Love v. 
Fairfield, 13 Mo. 300; Ashby v. Winston, 26 Mo. 210; Ba- 
ker v. Stonebraker, 34 Mo. 172. 
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Lackland, Cline & Jamison, the attorneys who collected 
said judgment, had the right and it was their duty to dis- 
tribute the proceeds of said judgment to said assignees under 
and according to said equitable assignments, and the power 
and authority therein contained but as a prudent measure 
and as a protection to them. 


Face, Judge, delivered the opinion of the court. 


The record in this case presents rather a singular state of 
facts. It appears that on the 30th day of January, 1861, 
William Bennett recovered a judgment against Samuel Rus- 
sell for nine thousand three hundred and thirty-eight and 
35-100 dollars ; that an appeal was taken to the Supreme 
Court and the judgment affirmed at the March term, 1864. 
At different periods during the year 1861 Bennett made an 
assignment of portions of the proceeds of said judgment to 
various creditors to an amount in the aggregate of about the 
same for which he had obtained judgment. The said several 
sums were to be paid out of the proceeds, when collected by 
the officer or other person authorized to receive the same. 
William Bennett died sometime thereafter, but at what pre- 
cise period is not shown. 

On the 20th of February, 1865, Lackland, Cline & Jami- 
son, representing themselves as the attorneys of Reilly the 
administrator, and also of a portion of the parties holding 
these assignments, and uniting with the remainder of the 
assignees, presented their motion to the Circuit Court stat- 
ing that the amount of said judgment had been paid to 
them, and asking for distribution of the same among all of 
said parties according to their respective rights. The order 
was made, and afterwards during the same day the said ad- 
ministrator Reilly appeared by another attorney, E. Cassel- 
berry, and filed his motion to have the order set aside and 
annulled for the reason that he was not a party to said pro- 
ceedings and had no notice of it whatever. This motion was 
overruled on the first day of April following, and the case 
brought here by writ of error. 
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It is difficult to tell why these proceedings should have 
been had in the names of the parties appearing upon the 


‘record. What interest the estate of Russell may have had 


in this matter after the satisfaction of the judgment in favor 
of Bennett’s estate is certainly not shown by the facts in the 
case. But waiving that matter, and coming directly to the 
points presented, it should be observed, first, that the ques- 
tion as to whether parts of one judgment can be assigned to 
different individuals does not arise in this case. All of the 
instruments executed by Bennett in favor of his several cred- 
itors purport to be an assignment of so much of the proceeds 
of the judgment against Russell, to be paid when collected 
by the officer or other person authorized to receive the same. 
There was no attempt to transfer a portion of the judgment 
itself by the assignment so as to authorize the assignee to 
proceed in his own name to collect the amount due him, and 
therefore it is not necessary to express any opinion upon that 
subject.- The simple question was whether there was such 
an appearance of Reilly, the administrator of Bennett, as to 
authorize the Circuit Court to act as to him in making the 
order of distribution. 

The order shows that there was an appearance by Lack- 
land, Cline & Jamison, his attorneys. The motion afterwards 
filed by Reilly to set aside the order does not in express 
terms deny the authority of these attorneys to appear for 
him, but simply states the fact that he was not a party to the 
proceeding and had no notice of it. This motion was after- 
wards heard by the court, and although there was no specific 
finding of the facts, yet the presumption is legitimate that 
this question was determined by the overruling of the mo- 
tion. These facts being established, the administrator must 
be concluded thereby and left to pursue whatever other 
remedy the law may furnish him for the attainment of his 
rights. 

The judgment of the Circuit Court is therefore affirmed. 
The other judges concur. 
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JAMES B. McKowyn et al., Plaintiffs in Error, v. Jesse Craig 
et al., Defendants in Error. 


Practice—Instructions—Error.—If there be any evidence to sustain the issues 
upon the part of the plaintiff, itis error in the court to instruct the jury that 
the plaintiff is not entitled to recover. The sufficiency of the evidence is 
for the determination of the jury. 


Error to St. Louis Land Court. 


C. C. McClure, for plaintiffs in error. 


Cline & Jamison, for defendants in error. 


Face, Judge, delivered the opinion of the court. 


The record in this case presents but one question for con- 
sideration, and therefore a general statement of the facts will 
be unnecessary. At the conclusion of the testimony intro- 
duced by plaintiffs, the following instruction was asked and 
given in behalf of defendants, viz.: “The plaintiffs are not 
entitled to recover.” This court has frequently held this 
practice to be erroneous where any testimony has been given 
tending to prove the allegations in the petition. It will be 
unnecessary, therefore, to assign any other reason for revers- 
ing the judgment in this case, than to say that the record 
shows a large amount of evidence of that character. There 
seems to be no question as to its competency, and the fact of 
its sufficiency to establish the right of plaintiffs to recover 
ought to have been left to the jury. There were separate 
answers filed by the defendants, but they went to trial with- 
out objection, and it is too late to urge the fact now that they 
were holding in severalty, and a judgment could not be ta- 
ken against them jointly. Upon the statement of facts pre- 
sented by the pleadings, there ought to have been no diffi- 
culty in framing the proper issues to be tried by the jury. 
If the facts are found for the plaintiffs, the decree of the 
court can be so shaped as to afford the proper relief to the 
parties; and if for the defendants, that finding disposes of 
the case. 
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The other judges concurring, the judgment of the court 
below will be reversed and the cause remanded for further 
trial. 


Irwin Z. Smitu, Respondent, v. Bernarp HeIDECKER, GARN- 
ISHEE OF Missouri SPINNING Company, Appellant. 


1. Corporation — Altachment — Garnishment.—A subscriber to the stock of a 
corporation who has accepted the charter and assisted in putting it in oper- 
ation cannot show, as a defence to a suit by the company, that the charter 
was obtained by fraud. 

2. Attachment — Garnishment — Practice — Evidence. —It devolves upon the 
plaintiff to show affirmatively why the garnishee should be charged ; but 
under the act R. C. 1855, p. 528, § 69, the answer of the garnishee can have 
no greater effect as evidence than the answer to an ordinary petition. 


Appeal from St. Louis Circuit Court. 


This suit was instituted by plaintiff as trustee of Francis 
Saler, endorser of Ruegg, Bosse & Co., owners of the Phe- 
nix Cotton Factory. Plaintiff having obtained judgment 
against the company, and execution having been returned 
nulla bona, issued an alias execution, under which he garn- 
ished defendant as a subscriber for four shares of $50 each. 

The defence was that the subscription was obtained by 
fraudulent representations. Ruegg, Bosse & Co. were thie 
owners of the Phoenix Cotton Factory, but, unable to pay 
their debts, conceived the plan of an incorporation, and 
hence obtained the charter of the Missouri Spinning Com- 
pany. This proof was offered by the defendant, but exclud- 
ed by the court. 

By the 2d section (Sess. Acts 1859, p. 295) the company 
could be organized whenever $50,000 was subscribed, and 
for which books were to be opened. No formal books were 
opened, but subscription lists were handed round by Bosse 
and Blattau, two members of the firm of Ruegg, Bosse & 
Co.; but the requisite sum of $50,000 was not obtained, and 
on the day of the organization men of straw were persuaded 
by Ruegg, Bosse & Co. to take stock so as to complete the 
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sum, Ruegg, Bosse & Oo. promising to shield them. Imme- 
diately on the organization Ruegg, Bosse and Blattau elected 
themselves to three out of five of the seats of the directory, 
and at once purchased from themselves, for the corporation, 
the Pheenix Cotton Factory for $109,000. The following win- 
ter an amendatory charter was passed increasing the direct- 
ory to twelve, who were elected, and among them Heidecker. 
The appraisement was reduced from $109,000 to $77,000; 
this last sum was to be returned to the corporation, but no 
part of it ever was. The stockholding directors were so dis- 
satisfied that they declared a dissolution of the corporation. 

Proof was offered that Ruegg, Bosse & Co. at date of the 
charter of the Missouri Spinning Company were hopelessly 
insolvent; that they hawked around the subscription lists 
with the assurance that the Phoenix Cotton Factory had 
made 20, 30, even 50 per cent., or, as they expressed it 
“hand over fist.” 


The court refused to give the following instructions which 
were asked by defendant, and to which due exception was 
taken : 

1. If the jury believe that $50,000 had not been in good 
faith subscribed to the capital stock of the Missouri Spinning 
Company at or before the organization of the company, then 
the jury will find for the defendant. 

2. The court instructs the jury, that, under the pleadings 
of this case, the burden of proof is upon the plaintiff; and, 
before the jury can find for the plaintiff, it is incumbent 
upon him to disprove by satisfactory evidence the facts stated 
in the answer of the garnishee, and unless he have done so 
the jury will find accordingly. 

8. The jury is instructed that the plaintiff herein stands 
in the same position as the Missouri Spinning Company 
would stand if it were plaintiff; if, therefore, the jury believe 
from the evidence that the Missouri Spinning Company was 
a fraudulent institution, and that fraud was practised upon 
the garnishee herein by said Missouri Spinning Company, its _ 
officers and agents, either in its organization or in obtaining 
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said subscription, then said fraud is as much to be weighed 
in favor of the garnishee herein as if said Missouri Spinning 
Company were plaintiff herein. 

4. If the jury believe from the evidence that Ruegg, Bosse 
& Co., for the purpose of defrauding garnishee and others, 
obtained their subscriptions to the agreement read in evi- 
dence, whereby they agreed to take a certain amount of 
stock in the Missouri Spinning Company ; that without said 
company being legally organized, said Ruegg, Bosse & Co. 
and others, as pretended directors of said company, fraudu- 
lently managed the affairs of said company with the intent 
to defraud said garnishee and others of the amount of their 
subscription, with the intent to apply and appropriate such 
amount to the benefit of Ruegg, Bosse & Co.; and that plain- 
tiff in this case, or those under whom he claims, was party or 
privy to the fraud,—then the jury will find for the defendant. 

5. The court instructs the jury that the sum of $50,000 
should have been subscribed at least six days before the or- 
ganization of the company. 

At the instance of the plaintiff the following instructions 
were given, and to which defendant duly excepted: 

1. The statements of Louis Bosse and Charles F. Blattau 
to other subscribers cannot affect the validity of the subscrip- 
tion of Bernard Heidecker, unless it appears from the evi- 
dence that they were made to him also. 

2. If the jury believe from the evidence that Bernard Hei- 
decker attended meetings of the stockholders of the Missouri 
Spinning Company, and acted and voted as a subscriber, or 
accepted an appointment as a committee of said subscribers, 
or voted to accept of the amended charter, or became a di- 
rector under said amended charter, he cannot deny the legal 
organization of the company. 

3. The judgment in favor of the plaintiff offered in evi- 
dence isa debt established against the Missouri Spinning 
Company, and that judgment cannot be impeached in this 
proceeding by attacking the validity of the notes or contract 
upon which it is founded; and it matters not, therefore, 
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whether the notes were obtained by fraud, or were otherwise 
without consideration. 


The jury found for plaintiff. 


Garesché, Gottschalk, and E. T. Farish, for appellant. 


I. The subscription of the $50,000 was a condition pre- 
cedent to the organization of the company —Charter of 
Mo. Spinning Co., Sess. Acts 1859, p. 295; R. C. 1855, p. 
372, § 9. 


II. The answer of a garnishee is evidence in his favor, and 
the burden of proof is on the plaintiff—Davis v. Knapp et al., 
8 Mo. 657; McEvoy v. Lane et al.,; 9 Mo. 48. Where a party 
grounds his action on a negative averment, he must prove 
it—Greenl. Ev. § 78. 


III. The 3d and 4th instructions refused to defendant 
should have been given, because the plaintiff stands in the 
place of the Missouri Spinning Company, and the garnishee 
is entitled to make the same defence as he could against the 
Company—Drake Attach. § 672; Webb v. Miller, 24 Miss. 
638; Myers v. Baltzell, 37 Penn. 491; McGehee v. Walker, 
15 Ala. 183; Reagan v. Pacific R.R., 21 Mo. 30,—and fraud 
vitiates every transaction. 


IV. The exclusion of the declarations of Bosse and Blat- 
tau, unless made to Heidecker, was clearly erroneous. The 
proof of Gottschalk and Fisse is that they were subscribers 
on the same list as Heidecker. ‘What is said by those hold- 
ing an instrument of writing at the time of soliciting or per- 
mitting persons to sign the instrument, is evidence of its 
contents”— Matthews v. Walker, 9 Mo. 705; City Bk. of Co- 
lumbus, 22 Mo. 89. 


V. The 3d instruction for plaintiff should not have been 
given; such acts would bind him only after knowledge. 
Until the new directors were chosen, the stockholders knew 
nothing of the fraud. As to waiver by the acceptance of 
a directorship, Atlantic Cotton Mills v. Abbott, 9 Cush. 
(Mass. ) 423. 
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VI. The proof that the charter was fraudulently obtained 
by Ruegg, Bosse & Co. for the very purpose of fraud was 
improperly excluded; it was a private act, and therefore 
could be impugned if fraudulently obtained—2 Bl. Com. p. 
346, Sharswood ed., and authorities of n. 1, p. 3483-4; Boul- 
ton v. Bull, 2 H. Diack, 475. 


Knox & Smith, for respondent. 


In the three instructions given on motion of garnishee, 
the court tells the jury, if certain facts exist, plaintiff cannot 
recover ; those facts are the defence contained in the answer, 
and it makes no difference in what manner the garnishee re- 
ceives the benefit of that law, so that he receives it. But it 
is presumed that the garnishee asks this instruction upon 
the strength of certain early decisions of this court upon that 
subject, which are to the effect that “the law presumes the 
answer of the garnishee to be true until the contrary be 
proven by the plaintiff’—8 Mo. 657. But plaintiff submits, 
that, although that decision was good law when it was 
made, it is not good now under existing statutes. Under 
the law of 1835, when the above decision was rendered, the 
first step taken was to file interrogatories; the 2d, defend- 
ant’s answer; and 3d, plaintiff might deny the answer: and . 
these were all the pleadings. The only pleading to be filed 
by the garnishee was his answer—R. C. 1835, p. 79, §§ 22, 
24,25. But under existing laws this is changed—R. C. 
1855, pp. 258-9, §§ 65 to 69. If the only issues to be tried 
are those raised by the denial and reply, it is not easy to see 
what the answer has to do with the case. 


Face, Judge, delivered the opinion of the court. 


The folldwing statement will be necessary to an under- 
standing of the points presented by the record for the consid- 
eration of the court. 

The respondent Smith, as trustee for various parties, had 
obtained a judgment in the St. Louis Circuit Court against 
the Missouri Spinning Company for a large amount; and 
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the execution having been returned nulla bong, an attach- 
ment issued against the rights and credits of the company. 
(See R. C. 1855, p. 377.) The appellant Heidecker was 
summoned as garnishee, and in his answer to the interroga- 
tories filed admits that he subscribed four shares of stock 
in said company, each to be of the nominal value of fifty 
dollars.” That afterwards he paid nothing; but further 
says that he “ does not know whether he was legally bound, 
or is so now, to pay any part or the whole of said subscrip- 
tion,—and believes not, from what he is informed, for the 
reasons that said company never was legally organized ; that 
the charter of said company has not the legal effect of mak- 
ing the stockholders liable; that the subscription of stock 
by the garnishee does, according to its terms, not create any 
liability on his part; that said subscription was obtained by 
fraud and false representations; and that said defendant was 
a fraudulent institution, and the subscriptions to its stock 
without consideration and void.” 

The plaintiff having denied the answer, and the reply 
thereto having been made by the garnishee, there was a trial 
upon the issues so made, which resulted in a verdict and 
judgment for the plaintiff; from which an appeal is taken 
to this court. 

The errors principally complained of are the giving and 
refusing instructions, and the exclusion of testimony offered 
by the garnishee. The latter will be first disposed of. 

Upon the trial, the appellant offered to prove that the char- 
ter of the company had been obtained by fraud, and the tes- 
timony was excluded by the court. This proceeding is said 
to be, “in effect, a suit by the defendant in the plaintiff’s 
name against the garnishee” (Drake Attach. § 452, 3d ed.); 
and hence the rights and liabilities of the parties are not af- 
fected by the fact that the action is in the name of the plain- 
tiff instead of the defendant. 

“Tt cannot be shown in defence to the suit of a corpora- 
tion that the plaintiff’s charter was obtained by fraud; nor 
especially by a subscriber who accepted the charter and as- 
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sisted in putting it into operation”—Ang. & Ames on Corp., 
§ 636, 8th ed., and the authorities there cited. There was 
abundant testimony at the trial to show that the garnishee 
participated in the business of the company ; that he voted 
to accept an amendment to the charter; and that eight or 
nine months after it had organized and was doing business 
in its corporate name, he was chosen a director, and accepted 
the position. The garnishee was, therefore, most clearly 
estopped from denying the legal existence of the corporation, 
and the testimony was properly rejected. 

It is urged by appellant’s counsel that the first instruction 
given for the plaintiff, to the effect that the declarations of 
Bosse and Blattau, the parties who are charged with pro- 
curing the subscriptions of stock by false and fraudulent rep- 
resentations, unless made to’the garnishee, could not affect 
him, was erroneous. 

There is no pretence, except in his answer, that his sub- 
scription was procured by any such means, or that he had 
knowledge of such representations made to other parties at 
any time before the commencement of this proceeding against 
him. His conduct and connections with the company, and 
without any repudiation of its acts or authority, is sufficient, 
we think, to estop him not only from showing that the char- 
ter was fraudulently obtained, but to exclude any idéa of 
fraud in procuring his subscription of stock. Indeed every 
question of fraud on the part of this company, or those con- 
nected with it, from its inception down to the period of ats 
dissolution, may be dismissed with the general remark, that 
the garnishee was too prominently connected with the corpo- 
ration to derive any advantage therefrom. But the record 
shows that in the declarations of law given at the instance 
of the plaintiff, the whole case, so far as it was affected by 
any consideration of fraud, was fairly presented to the jury, 
and in a light most favorable to the garnishee. 

The remaining question is as to the legal effect of the garn- 
ishee’s answer, and the ruling of the Circuit Court in refer- 
ence thereto. 
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The proceeding by garnishment is somewhat summary in 
its character, and seeks to reach effects in the hands of a 
third person, and subject them to the payment of the defend. 
ant’s debt. The garnishee is required to purge his conscience 
by an answer made under oath, both as to the question of his 
indebtedness to the defendant, and as to the possession or 
control of any property’ belonging to him. The appellant 
asked the court to instruct the jury, that “under the plead- 
ings in this case the burden of proof is upon the plaintiff; and 
before the jury can find for the plaintiff, it is incumbent upon 
him to disprove by satisfactory evidence the facts stated in the 
answer of the garnishee, and, unless he has done so, the jury 
will find accordingly.” The theory of this instruction is, 
that the answer of the garnishee goes to the jury as evidence 
in the cause, and is to be taken as true until the contrary 
has been made to appear by affirmative proof on the part of 
the plaintiff. The law permits the judgment creditor, or 
party suing by attachment, and who avails himself of this 
proceeding, to occupy the same position that the defendant 
does as it respects his right of recovery against the garnishee. 
It has been said that the latter is not to be placed in a worse 
position than he would have been at the suit of the defend- 
ant; and with equal justice and propriety it might be said 
that he ought not to be permitted to occupy one more favor- 
able. Some of the earlier decisions of this court have been 
referred to, viz.: Davis v. Knapp et al., 8 Mo. 657, and Mc- 
Evoy v. Lane et al., 9 Mo. 48. In both of these cases the 
court held substantially that the answer of the garnishee 
must go the jury as evidence, and is to be taken as true un- 
til the contrary is shown by the plaintiff. 

It should be observed that both of these decisions were 
made upon the law as it stood in the Revised Code of 1835. 
The issue between the plaintiff and garnishee, under that act, 
was made upon a denial simply of the answer, the latter be- 
ing the only pleadings, so to speak, in the case. By the Code 
of 1855 the denial of the answer is required to state “specifi- 
cally the grounds upon which a recovery is sought against 
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the garnishee ; and the garnishee shall be entitled to a re- 
ply ; and the issue or issues made up on the denial and reply 
shall be the sole issue or issues tried ; and the issue or issues 
shall be tried as ordinary issues between plaintiff and de- 
fendant”—R. C. 1855, p. 258, § 69. Previous to the change 
in our system of practice, the answer of the garnishee being 
the only pleading in the cause that was required to be sworn 
to, it was placed upon somewhat the same footing that an 
answer to a bill in equity occupied. In some of the States 
the garnishee is still regarded in the light of a trustee, and 
the pleadings in such cases are made to conform to that gen- 
era] idea; but such is clearly not the case in this State. 


It is true that it devolves upon the plaintiff to show affirm- 
atively why the garnishee should be charged ; but the an- 
swer cuts no greater figure in the trial than his answer to a 
petition would in a suit by the defendant seeking the same 
sort of recovery against him. There was no error in refus- 
ing the instruction. 


The other judges concurring, the judgment of the court 
below will be affirmed. , 


Orro P. Kanic, Respondent, v. FLoRIAN MUELLER AND HENRY 
BLAKESLY IMPLEADED WITH FRANZ OECHSLIN, Appellants. 


1. Mechanics’ Liens — St. Louts County— Landlord and Tenant.—The special 
act relating to St. Louis county, Acts 1857-8, p. 668, gives a lien to mechan- 
ics and others upon leasehold property. Ifthe improvements placed upon 
leasehold property are such as the tenant could remove at the end of the 
term, they are not improvements within the meaning of the act for which 
the mechanic has a lien. 


2. Mechanic’s Lien — Landlord and Tenant.—The lien under the Mechanics’ 
Lien Act affects nothing more than the interest which the lessee has ac- 
quired in the premises, and if the account accrues before the owner of the 
fee regains possession, the estate of the lessee is effectually bound by it. The 
owner of the fee must pay the debt, and thus extinguish the lien, or accept 
the purchaser as his tenant for the remainder of the term. 
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Appeal from St. Louis Land Court. 





Jecko & Clover, for appellants. 


I. The account sued upon was for work done and materi- 
als furnished upon personal property which might have been 
taken away by the outgoing tenant, and therefore not the 
subject of a mechanic’s lien—Mech. Lien L. of St. Louis Co., 
Sess. Acts 1857, p. 668. 

II. Whether personal property, or become fixture by be- 
ing attached to the freehold, still the demand was not the 
subject of lien, being for work done and materials furnished 
by a lessee for the purposes of trade, and therefore not a sub- 
ject of lien with knowledge of the mechanic or material man. 

III. The plaintiff cannot have a lien upon the property or 
estate of the lessee ; the estate of the lessee had been ended, 
and the law will not be so construed as to punish an inno- 
cent party—a landlord who leases his property to a new ten- 
ant after forfeiture without knowledge of a secret lien. 


Taussig & Kellogg, for respondent. 


I. Whether the work set forth in plaintiff’s account and 
for which he obtained a judgment was done for the repairing 
and improvement of the buildings and leasehold estate de- 
scribed in the petition was a question of fact which the court 
below, sitting as a jury, found for plaintiff, and which this 
court will not review. | 


II. The work for which plaintiff recovered judgment was 
done in and upon the buildings described in the petition, 
and not upon personal property or fixtures. 

III. Work done in changing or altering a building which 
is in sound and tenantable condition, at the request of the 
person having control of the same, is an “ improvement” 
within the meaning of the 2d section of the mechanics’ lien 
law. 

IV. To entitle a mechanic in St. Louis county to a lien 
against a leasehold estate for work done on leasehold prem- 
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ises, it is not necessary that the work done should be neces- 
sary for, or an amelioration of, the freehold; it is sufficient 
if it is an improvement or reparation of the leasehold estate. 
In this case it was expressly charged that the work done 
was an “improvement of the leasehold estate.” 


V. The work was done and the materials were furnished 
before the forfeiture of the lease; it was therefore proper to 
grant special execution against the leasehold premises—§ 2, 
p. 668, Sess. Acts 1857. 


Face, Judge, delivered the opinion of the court. 


This was a suit brought in the St. Louis Land Court, under 
the provisions of An act entitled an act for the better se- 
curity of mechanics and others erecting buildings, or furn- 
ishing materials for the same, in the county of St. Louis.” 

The account was for work and labor done and materials 
furnished in making certain additions and alterations to 
property located in the city of St. Louis, of which the said 
Blakesly was the owner and Franz Oechslin the lessee. After 
the performance of the labor and the furnishing of said ma- 
terials, there was a forfeiture of the lease and a re-letting of 
the premises to the other defendant, Florian Mueller. 


Upon the trial there was a verdict and a judgment for the 
plaintiff, from which an appeal was taken to this court. It 
is shown by the testimony that the property was leased by 
Oechslin for the purpose of carrying on a restaurant and 
hotel business; that the work and materials furnished were 
for the general purpose of fitting up the premises and adapt- 
ing them to the business for which he had taken the prop- 
erty. No question is presented by the record for the con- 
sideration of the court, except as to the instructions asked 
by the defendants, and refused by the court. 

The case was tried by the court sitting as a jury, and three 
declarations of law asked by the counsel for defendants. 
The first was framed upon the theory that the work and la- 
bor done, and materials furnished, must have been directly 
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connected with the erection of the building, or other im- 
provements upon the grounds in question—the word “im- 
provements” being therein defined as an amelioration of the 
freehold. The 2d declared that the plaintiff was not entitled 
to recover if it was found by the court that the premises were 
in good tenable condition at the time the lessee took poses- 
sion of the same, and that the work done and materials furn- 
ished were simply to enable him to carry on the particular 
business for which the property was to be used. The 38d 
required that the work and materials should have been done 
and furnished with the knowledge or assent of Blakesly, in 
order to create a lien upon the property. 


The court committed no error in refusing the instructions. 
The special law for St. Louis county differs from the general 
law, principally in the fact that it gives a lien to mechanics 
and others upon leasehold property. If it be said that the 
intention was to give such a lien only when the work done 
and materials furnished amounted to an actual amelioration 
of the freehold, then there could be no security whatever to 
the very class of men for whose benefit the law was passed. 
Shall the mechanic and laborer, when their services are de- 
manded, stop to have the question first determined whether 
the proposed work will really benefit the freehold or not? 
And if so, who is to decide that question? They must ascer- 
tain for themselves whether there is such an interest in the 
property as will be sufficient to save them harmless in the 
event that the necessary steps have to be taken to secure a 
lien. In addition to this, they must look to the fact whether 
the work and labor performed, or the materials furnished, is 
for the purpose of making such improvements upon the 
premises as will become permanent fixtures of the freehold. 
If they are such improvements or additions to the premises 
as the lessee would be permitted toremove at the end of his 
term, they are not improvements within the meaning of the 
act under which this suit is brought, and are not the subjects 
of a lien. 
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The lien affects nothing more than the interest which the 
lessee has acquired in the premises ; and if the account ac- 
crues before the owner of the freehold regains possession, the 
estate of the lessee is effectually bound by it. The only 
choice left to the owner is to pay the debt and thus extin- 
guish the lien, or, if the property is sold under the provisions 
of the act, to accept the purchaser as his tenant for the re- 
mainder of the term. If, however, the landlord has taken a 
forfeiture of the lease, and placed another tenant in posses- 
sion, whereby he has incurred liabilities inconsistent with 
the rights of the party seeking to enforce his lien against the 
property, it is his own fault, and he must suffer the conse- 
quences. 


Judgment affirmed. The other judges concur. 


ADOLPHE ReIssE, WILLIAM REISSE, AND CHARLES REISSE, 
(CO-PARTNERS UNDER THE NAME AND FIRM OF A. REISSE & 
Bros.,) Respondents, v. FLORIAN MUELLER AND HENRY 
BLAKESLY IMPLEADED WITH FRANZ OECHSLIN, Appellants. 


Appeal from St. Louis Land Court. 


Taussig § Kellogg, for respondents. 
Jecko & Clover, for appellants. 


Face, Judge, delivered the opinion of the court. 


There is no essential difference between this case and the 
one decided at the present term in favor of Otto P. Kenig 
and against the same defendants. For the reasons given in 
that case, the judgment of the court below will be affirmed. 
The other judges concur. 


ST. LOUIS. 


Bridwell v. Clark et als. 








Ricuarp F. BripweE tL, Plaintiff in Error, v. Henry L. Clark 
et als., Defendants in Error. 


Mechantc’s Lien—Contractor—Priortty.— The contractor or mechanic cannot 
by his lien acquire any greater estate in the premises than the person who 
employed him possessed. If the owner of the premises has given a deed of 
trust for part of the purchase money, the mechanic’s lien is an encumbrance 
subsequent to such deed, and a sale under the deed divests the lien. 


Error to St. Louis Land Court. 
C. C. McLure, for plaintiff in error. 


By the provisions of the mechanics’ lien law for St. Louis 
county, every mechanic who performs work or furnishes ma- 
terials shall have a lien on the improvement for the work 
done and materials furnished and the ground on which the 
building is erected ; and it matters not by whom he was em- 
ployed to do such work and furnish the materials—Sess. 
Acts 1856-7, p. 668, § 1. This lien is preferred to all others 


subsequent to commencing the work—Id. p. 669, § 5. 

Whether or not Lucas & Hunt’s deeds of trust on the 
ground upon which the houses were built by plaintiff Brid- 
well are to be preferred to the mechanic’s lien on the ground, 
yet there can be no doubt as to the mechanic’s lien on the 
buildings alone; for the law intended to protect the me- 
chanic who did the work and furnished the materials for the 
work done, &c., independent of the owner of the ground. If 
it were otherwise, why does the 1st section of the act referred 
to protect the builder in his lien on the buildings even when 
employed by any person who may not own the ground, or 
even have‘an interest in it? 

It is plain that the mechanic’s lien is protected on the im- 
provements, at least by § 20. Where the improvements are 
erected on leasehold property, and the lessee fails to protect 
his lease, and the lessor comes into possession, the mechan- 
ic’s lien holds the improvements, and the builder.may recover 
the same—Sess. Acts 1856-7, p. 668, § 2. This principle 
applies in this case—Gillespie v. Bradford, 7 Yerg. 168. 
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The execution to support the lien is a special fieri facias, 
and may be levied on the real or personal property subject 
to its payment, or on the improvements as in this case—p. 
670, § 14. The sales under Clark’s deeds of trust to Lucas 
& Hunt’s trustees make no change in plaintiff’s rights ; the 
sales were made after suit was commenced and after plain- 
tiff’s lien had attached. 


Glover & Shepley, for defendants in error. 


Wacne_r, Judge, delivered the opinion of the court. 


Plaintiff commenced his suit in the St. Louis Land Court 
against the defendants to enforce a mechanic’s lien on cer- 
tain property situated on Olive street. It appears that James 
H. Lucas and Ann L. Hunt conveyed tothe defendant Clark 
a piece of ground on which the buildings were erected, for 
the purpose of having buildings constructed thereon, and 
that Clark made and executed his deed of trust to Henry L. 
Turner and John E. Yore as trustees to secure the payment 
of part of the purchase money. The first deed was acknow- 
ledged on the 16th of December, 1859; the deed of trust 
was acknowledged on the 22d of the same month, and both 
deeds were admitted to record on the same day. 

On the 20th of December, 1859, Clark contracted with the 
plaintiff to furnish materials and build ten three-story brick 
houses, on the ground purchased, for the sum of $40,000; 
but the work on the ground was not actually commenced till 
in March succeeding. Plaintiff completed the building of 
the houses according to contract ; Clark failed to make pay- 
ment for part of the purchase money, and became insolvent. 

Plaintiff filed his lien on the property under the mechan- 
ics’ lien law, and duly prosecuted his suit for judgment to 
foreclose his lien. Subsequent to the commencement of the 
suit, Lucas & Hunt had the lots sold under the deed of trust 
to pay the balance of the purchase money due from Clark to 
them, and the property was purchased by several individu- 
als, who were made defendants by an amended petition. 

The Land Court gave judgment against Clark for the 
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amount of the plaintiff’s claim, but refused a special judg- 
ment constituting a lien on the property, and from that de- 
cision and judgment plaintiff prosecutes his writ of error. 
The mechanics’ lien law, which applies to St. Louis county 
alone, gives to every mechanic, artisan, workman, or other 
person, doing or performing any work upon or furnishing 
any materials for buildings or other improvements, or for re- 
pairing the same, a lien upon the same to secure payment for 
such work done or materials furnished, and also upon the 
ground upon which the same may have been erected, done 
or furnished, and as much more thereof as may be necessary 
for the convenient use and occupation of the same, whether 
he or they be employed by the owner, agent, contractor, sub- 
contractor, or other person, each for his own work done and 
materials furnished—Sess. Acts 1856, p. 668,§1. This act 
is very broad and comprehensive in its scope, and was in- 
tended to furnish the most ample security to artisans, me- 
chanics, workmen, and other persons, who had expended 
their labor and money towards improving and enhancing the 
value of property. In the case of Squires v. Fithian, 27 Mo. 
134, it was held that the local lien law of St. Louis, which was 
enacted in 1848, did not confer a lien where the person for 
whom the building was erected had. no interest in the prem- 
ises, but was a mere tenant at will. That act merely applied 
to leases, but this act also makes provision for securing liens 
on leasehold estates, and extends its operations far beyond 
any other statutory law which has existed on the subject, 
and undoubtedly was intended tosupply all deficiencies in 
prior enactments. Under this law it has been decided, that 
to enforce a lien it must be shown that the contract was 
made with some one having an estate or interest in the land, 
and also who was the owner of the land on which the build- 
ing was erected—Porter v. Tooke, 35 Mo. 107. And this is 
unquestionably a correct exposition of the law, for it speaks 
of mechanics, artisans and workmen being employed by the 
owner, agent, contractor, &c.; that is to 7, the agent or 
contractor under the owner. 
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This case, then, presents the naked question, whether 
Clark, who owned the equity and was grantor in the deed of 
trust, could make a contract with a material man which 
would be good and valid to give a lien, filed by him, priority 
over the legal title vested in the trustees, and which would 
attach on the premises as a precedent encumbrance when 
they were sold under the deed of trust for the purchase 
money. The contractor or mechanic cannot claim to hold 
any greater estate in the premises than the person who em- 
ployed him possessed. And, therefore, where a grantor of 
ground let on a perpetual lease, for the purpose of being 
built on, enters for nonpayment of the ground rent, he will 
necessarily hold paramount to mechanics’ liens. Or where 
the person in possession has an equitable title, those liens 
will be postponed to the vendor’s claim for the purchase 
money—O’Conner v. Warner, 4 Watts & S. 227. 

The rule caveat emptor will apply here as well as in the 
case of avendee. Ifa contractor proposes erecting buildings, 
furnishing materials, or putting labor on a lot of ground, it 
behooves him to examine and assure himself of the fact that 
the person with whom he contemplates making the contract, 
or for whose benefit he is about to employ his means or la- 
bor, has such an interest or title as will enable him to avail 
himself of a valid lien. 

Under our system of registration a little diligence will al- 
ways impart to the party the requisite information ; and, if 
he fails to inform himself, the law will not relieve him 
against the consequences of his own negligence. We are 
satisfied that this is a case of great hardship, but we are 
powerless to afford a remedy. 

Weare asked if we cannot give a lien against the whole 
property to make it attach to the buildings, but we know of 
no provision of law justifying such a proceeding. A lien 
may be had against the buildings in case of leasehold prop- 
erty, but that has no application here. 

The judgment will be affirmed. 

The other judges concur. 


12—vVoL. XXXIX. 
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Sanrorp B. Ketioce, Appellant, v.. James MULLEN, Re- 
spondent. 


Limitations — Estate Outstanding — Adverse Possesston.—Where both parties 
claim under the same grantor, a prior lease by the grantor for a term of 
years prevents the running of the statute of limitations; the possession of 
the tenant is not adverse. B. in 1847 conveyed premises to W., a lease for 
twenty years (expiring in 1857) then outstanding, and the tenant in posses- 
sion. In 1851 B. leased to M. an adjoining lot, under which lease M. en- 
tered upon part of the premises granted to W. and held possession. Held, 
that the possession of M. if he entered prior to the end of the term of twen- 
ty years, was not adverse to the landlord and his grantee W. until the term 
expired. 


Appeal from St. Louis Land Court. 


Suit in ejectment, brought September 13, 1861, to recover 
a small strip of land in block 53 of the city of St. Louis, de- 
scribed as fronting four feet six inches on Third street by 
one hundred and sixty feet deep, being part of a larger lot 
of thirty-two feet, bounded north by line of Simont and 
south by grantor, taken from the south side thereof. 

The answer admitted possession in defendant as lessee of 
O’Flaherty, and set up adverse possession in O’Flaherty and 
those under whom he claimed for twenty years prior to the 
commencement of the suit. 

Plaintiff and O’Flaherty claimed title under a common 
grantor, one Pelagie Boyer, afterwards LaForce. The deed 
from Pelagie Boyer to Thomas White, under which plaintiff 
claimed title, was dated 27th November, 1847; the deed to 
O’Flaherty from Pelagie LaForce was dated Jan. 10, 1851. 

At the time of the conveyance to White, November 27, 
1847, there was an outstanding lease from Boyer to one 
Didelon for the house covering the strip of land sued for, 
which lease expired April, 1857, when defendant Mullen 
took possession of said house under O’Flaherty. 

‘The location of plaintiff’s lot, in the deed from Pelagie 
Boyer to White, directly south of one Simont, described as 
fronting thirty-two feet on Third street by one hundred and 
sixty feet deep, bounded on the north by Simont and on the 
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south by land of said Boyer the grantor, and embraced four 
feet some inches, covered by an old brick house. 

On the trial of the cause, March 28, 1865, F. Chénot, one 
of plaintiff’s witnesses, testified that he lives “‘on Third street, 
on Simont’s property ; he is my father-in-law; I have lived 
there nineteen years. The buildings and fence on the prop- 
erty in dispute for the last nineteen years have been the same 
as now; the buildings were byilt before that—are little old 
buildings, and there has been no change to my knowledge. 
Pelagie Boyer is the same person as Pelagie LaForce; she 
once lived in the little frame house on the north side of the 
lot of Kellogg, in front, some twenty years since. Mrs. Bo- 
yer or LaForce made a lease to Ratineau and Didelon twen- 
ty years ago, of said premises, for a long time, say fifteen or 
twenty years, and at the expiration of the lease James Mul- 
len, the defendant, leased the property of O'Flaherty: this 
was in April, 1857.” 

Cross-examination. ‘Simont’s possession is sixty feet, 
French measure. The value of this lot per foot a year is five 
or six dollars. The brick house fronts about twenty feet on 
Third street.” 

Re-examination. ‘ Kellogg is a little on my land accord- 
ing to the survey.” 


The court gave the following instruction for the plaintiff: 
“Tf the jury believe from the evidence that on the 27th day 
of November, 1847, Pelagie Boyer was the owner of sixty 
feet of ground, French measure, fronting on Third street 
between Poplar and Plum streets, bounded on the north by 
ground of Simons or Simont, and on that day conveyed thir- 
ty-two feet of said ground the northern boundary of which 
was on ground of Simons or Simont, and that subsequently 
to said 27th day of November the said Boyer conveyed to de- 
fendant, or to those under whom he claims, her interest in 
said sixty feet, such conveyance was effective to convey only 
so much of said ground as remained after deducting the 
thirty-two feet conveyed to White bounded on the north by 
Simont.”’ , 
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The court gave the following instruction asked by the de- 
fendant: “Ifthe jury believe from the evidence that the 
defendants and those under whom they claim have been in 
the continuous, uninterrupted and adverse possession of the 
property, to recover which this suit is brought, for more than 
ten consecutive years prior to the 14th day of September, 
1861, the date of the commencement of this suit, they will 
find for the defendant.” To the giving of which plaintiff at 
the time excepted. 

On motion of the plaintiff, the court refused the following 
instruction: ‘Possession to be adverse must be open and 
notorious, and the possession of a common grantor cannot be 
adverse as between grantees until the lines are run or actual 
claim asserted.” 


Kellogg with Knox § Smith, for appellant. 


I. There was no adverse possession of ten years establish- 
ed; there was no evidence to warrant the instruction given 
on motion of respondent. 

Pelagie Boyer was the person under whom both parties 
claim title. Before executing any conveyance of the fee, 
Pelagie Boyer executed a lease to Ratineau and Didelon for 
the premises in question, which lease expired in 1857. Four 
feet seven inches of the house occupied by respondent was 
on the lot conveyed by P. Boyer to the party under whom 
appellant claims title. The tenants under such lease held 
possession of the premises until the year 1857. In no sense 
could such possession be said to be adverse to appellant. 

II. The instruction given on motion of respondent is 
faulty and defective for other reasons than those above as- 
signed—33 Mo. 172; 32 Mo. 553; 30 Mo. 99; 25 Mo. 197; 
23 Mo. 881. 

III. The instructions asked by appellant should have been 
given—Knowlton v. Smith, 36 Mo. 507. 


Ho.mes, Judge, delivered the opinion of the court. 


The decision of the case turns upon the question of ad- 
verse possession. Both parties claim under a common grant- 
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or. The deeds from this grantor convey adjoining lots. The 
plaintiff claims one of the lots under a deed made in 1847. 
The defendant claims as the lessee of the grantee under a 
deed of the other lot made in 1851. At the time of the first 
deed there was an outstanding lease from the same grantee 
covering the premises in dispute for a term of twenty years, 
which expired in 1857. The defendant then took possession 
of the premises under his lease from the grantee in the sec- 
ond deed of 1851. 

It is plain that there could be no adverse possession of 
these premises until after the expiration of the lease for twen- 
ty years under which the possession was held. If the defendant 
had entered before that time he would have been considered 
as having entered under the tenant holding under that lease 
or as a mere intruder, and then as against the landlord and 
those holding under him he would have been treated as hav- 
ing got the possession from such tenant—Willi v. Peters, 11 
Mo. 896; Shepard v. Martin, 31 Mo. 492. If he entered 
after the expiration of that lease, and under his lease from 
the grantee in the deed of 1851, then the statute of limita- 
tions had not run against the plaintiff for ten years before 
the suit commenced. 

The instruction refused for the plaintiff should have been 
given. The instruction given for the defendant was not war- 
ranted by the evidence before the jury. 

Judgment reversed and the cause remanded. The other 
judges concur. 


—__+820o+—_ 


Tomas M. Finney’s Trustees et al., Plaintiffs in Error, v. 
Tue City or St. Louris anD MicHAaEL AHERN, Defendants 
in Error. 


Landlord and Tenant—Lease—Improvements.—Where a tenant holds over by 
consent, either express or implied, after the determination of a lease for 
years, it will be considered as evidence of a new contract of tenancy, and 
the tenant will be presumed to hold under and subject to the terms of the 

original lease. Under a lease for years, the tenant upon complying with 
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his covenants had the right to remove the materials of the buildings he had 
erected upon the premises. When the lease expired he still continued to 
pay the rents and taxes from year to year. The property being condemned 
for a street—Held, that the value assessed upon the buildings belonged to 
the tenant, no forfeiture having taken place at the time of the condemna- 
tion. 


Error to St. Louis Land Court. 


Glover & Shepley with C. G. Mauro, for plaintiffs in 
error. 


What, on the face of the contract made by the parties, was 
the right secured to Ahern? He was holding under the lease 
with the consent of Finney, and had all the rights guaran- 
teed by the lease; one of these rights was that of removing 
the house. 

Where a lessee puts improvements on the landlord’s prop- 
erty for the purpose of “ornament, domestic convenience, or 
to carry on trade,”’ the law is now settled that the tenant 
lessee may remove the same from the premises—Tayl. Land. 
& Ten. p. 363, §§ 544-5; 2 Kent Com. 342-3; 28 Mo. 70; 
36 Mo. 824; King v. Wilcomb, 7 Barb. 263. By subse- 
quent verbal agreements Ahern held over under the same 
lease with the same stipulations in every respect. Where 
tenant merely holds over, the law assumes the terms of the 
expired lease to attach—35 Mo. 502; Tayl. Land. & Ten. 
p. 869, § 582. 

When the tenant renews his lease, he should stipulate for 
the right to remove the buildings, if he wishes to. That is 
just what Ahern did; he agreed to rent again with all the 
conditions in the lease, and was under such conditions when 
the city took the buildings. 

The question may be considered when the lessee was to 
exercise the right to remove. We contend he could do so 
while he had lawful right of entry upon the premises, while 
he remained lawfully in possession ; that is, at any time dur- 
ing the continuance of his term—2 Kent Com. 346; Taylor 
Land. & Ten. 364. So afterwards, if tenant is still in posses- 
sion—Dubois v. Kelly, 10 Barb. 496. 
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Espy with Krum, Decker §- Krum, for defendants in error. 


The real debatable question in this case is whether the 
amount ($1,850) awarded by the land commissioner’s jury 
in the opening of Sixteenth street should go to the tenant 
last in possession, or to the owners of th#land. 

The right to remove the building was limited by the first 
lease, which ended in the year 1860. After the expiration 
of that lease the tenant’s right to remove ceased, for his right 
under all circumstances must be exercised within the term— 
Powell v. McAshan, 28 Mo.71; Schlemmer v. North, 32 Mo. 
206; Tayl. Land. & Ten. § 551, and cases; Leyde v. Rus- 
sell, 1 B. & Adol. 394. 

His holding over made the tenant a tenant at sufferance, 
if the landlord so desired to treat him. He could have 
turned him out in an action of unlawful detainer without 
giving him notice to quit, because his term expired at a day 
certain—Alexander v. Wescott, 37 Mo. 113, and cases there 
cited. 


Wacner, Judge, delivered the opinion of the court. 


This was a petition for an iff§unction to restrain the City 
of St. Louis from paying the sum of $1,850 to the defendant 
Ahern, and to compel its payment to the plaintiffs. 

The facts in the case seem to be that Finney, by an instru- 
ment in writing dated May 7, 1860, leased to the defendant 
Ahern a lot in the city of St. Louis, fronting on Washington 
avenue, for one year from the Ist day of January, 1860, for 
the sum of $60. By the terms of the lease Ahern was to pay 
all State, county and city taxes, and on compliance with the 
conditions to be allowed to remove a brick building which 
he had erected on the lot while he held it under a former 
lease from the same party and which expired by limitation 
January 1, 1860. 

Ahern held on under the first lease above mentioned, and 
continued to occupy the demised premises with the consent 
of Finney till about April, 1864, all the time paying rent to 
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Finney, and paying the taxes and complying with the terms 
of the lease. 

The City of St. Louis, by ordinance numbered 4,724, or- 
dered Sixteenth street to be opened from Christy avenue to 
Washington avenu®, and it became necessary to take the lot 
and building for the purpose of opening said street. A pro- 
ceeding was accordingly instituted against Finney and Ahern 
on behalf of the city, and on the 25th day of September, 
1863, a jury was empannelled to assess damages and bene- 
fits, and a verdict was returned October 10, 1863, assessing 
damages in favor of Finney in the sum of $5,400 for the 
land taken exclusive of improvements, and damages were 
also assessed in favor of Ahern in the sum of $1,850 as the 
value of the building erected by him on the said lot. Under 
this state of facts Finney and Ahern both claim the $1,850, 
and the court below perpetually enjoined the City of St. Louis 
and its agents from paying the money to Ahern and decreed 
in favor of Finney. 

The doctrine discussed by counsel as to the right of an 
outgoing tenant to remove fixtures erected by him during 
the tenancy can have little or no bearing on the case, as it 
must be governed and principally depends on the contract 
between the parties. 


The judgment of the court below is based on the idea that 
at the end of the first year, when the lease determined, the 
tenant forfeited all right to remove the building after that 
_ period, and that it immediately became the property of the 
landlord without regard to the fact of there being a holding 
over by mutual consent. This we do not understand to be 
the law. When the tenant holds over by consent, either ex- 
press or implied, after the determination of a lease for years, 
it is held to be evidence of a new contract without any defi- 
nite period for its termination, and in either case is con- 
strued to be a tenancy from year to year—Tayl. Land. & T. 
§ 60; Jackson v. Solomon, 4 Wend. 327; Webber v. Shea- 
man, 3 Hill, 547; Bennock v. Whipple, 3 Fairf. 346. And 
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a tenant holding over after the expiration of his lease will be 
presumed to hold under and subject to the terms of the pre- 
vious lease—Quinette v. Carpenter, 35 Mo. 502; Doe v. Bell, 
5 T.R. 471; 2 Smith L. C. 186. 

Ahern’s holding over did not constitute him a tenant at 
sufferance, for a tenancy by sufferance only happens when a 
man comes into possession lawfully, but holds over wrong- 
fully after the determination of his interest. Here the hold- 
ing over was with the consent of the lessor. The presump- 
tion of law is that the holding over was on the terms of the 
lease, and as such the lessee had aright to remove the build- 
ing at the end of the year. The property belonged to the 
tenant till there was a forfeiture ; and no such forfeiture had 
taken place when it was condemned and appropriated by 
the city. 

The judgment must be reversed and the cause remanded. 
The other judges concur. 


——+22e+—__. 


Connecticut Mutua Lire Insurance Company, Respondent, 
v. ADAM ALBERT AND SopuIa ALBERT, Appellants. 


Corporations — Illegal Banking. —A foreign corporation not engaged in the 
business of banking may make loans of money in this State; the object of 
the act relating to illegal banking was to prevent the introduction of a 
depreciated currency into this State, and the competition of foreign banks 
with our own. 


Appeal from St. Louis Land Court. 


Knox & Smith, for appellants. 
Krum & Decker, for respondent. 


Face, Judge, delivered the opinion of the court. 


This was a suit instituted in the Land Court of St. Louis 
county for the recovery of the possession of certain real es- 
tate claimed by the plaintiff under and by virtue of a deed 
of trust executed by one Lorenz Spiegel and the said Sophia, 
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formerly wife of the said Lorenz, to secure the payment of 
certain notes executed by him in favor of the plaintiff for 
borrowed money. It is admitted that the plaintiff is a for- 
eign corporation, and that the transaction out of which the 
suit originated took place in this State through an agent of 
the said company. The real question is apparent from the 
following instruction asked by the defendants and refused by 
the court in the trial, viz. : . 

“The court, sitting as a jury, declares the law applicable 
to this case as follows :—If plaintiff, a corporation organized 
and acting, and having its main office in the State of Con- 
necticut, by its agent in this city, loaned money in St. Louis 
to the amount of $700,000, in a hundred and five different 
loans, during a period of fourteen months, and that one of 
these loans was the one made to Lorenz Spiegel for $4,000, 
and that plaintiffs claim to the property in question is 
founded upon a deed of trust made to secure notes given for 
this $4,000, then said corporation was doing business in this 
State, and the notes given by Lorenz Spiegel and the deed - 
of trust to secure the same are utterly void and of no effect; 
and if plaintiff’s title was derived through such deed of trust 
he cannot recover.” 

The judgment was for the plaintiff, and the case is brought 
here by appeal. 

The proper construction of the statute which is relied 
upon by the appellants to defeat the recovery of plaintiff 
was considered by this court in the case of Bk. of Louisville 
v. Young, 37 Mo. 898. In that case the loan was made by 
an agent of the foreign banking corporation, in the notes of 
its own issue. It was a case very clearly within the provis- 
ions of the act referred to—R. C. 1855, p. 289,§ 14. The 
object of the agent was to carry on what is generally termed 
a banking business within the limits of this State. The opin- 
ion of the court in reference to the true construction of this 
action was, that “the obvious intention of the act was to 
exclude certain associations, foreign corporations, from com- 
ing into competition with the authorized banking establish- 
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ments of this State, and to prevent their circulating depre- 
ciated currency.” . 

It is admitted that the language used in framing this sec- 
tion is not sufficiently clear in expressing the meaning of the 
Legislature, if it were only to be gathered from the letter of 
the law itself; but this is not the true rule of construction. 
The intention is to be gathered “ from a view of the whole 
and of every part of a statute taken and compared together” 
—1 Kent’s Com. p. 461, and authorities there cited. When 
the true “intention is accurately ascertained, it will always 
prevail over the literal sense of the terms’”’—Ib. 

This statute, commonly denominated as “ the bill of pains 
and penalties,” had its origin at a period in the financial 
history of the country when it was deemed necessary by the 
law-making power of the State to adopt extraordinary meas- 
ures for the protection of the people against the issues of 
irresponsible and worthless banking corporations, The au- 
thority just referred to says further, ‘‘ When the words are 
not explicit, the intention is to be collected from the context, 
from the occasion and necessity of the law, from the mischief 
felt, and the objects and the remedy in view’’; so that a ref- 
erence to the history of that period might very well be made 
for the purpose of aiding us in the interpretation of this law, 
but it is not deemed necessary. The title of the act itself is 
so very clear and explicit that no doubt can exist as to what 
was intended. It is not safe to rely alone upon the title of 
a statute, and it has been declared to be “ not a safe exposi- 
tion of the law”; but the better rule, as we think, is to pre- 
sume that the true intent and meaning is to be found in the 
title unless it is plainly contradicted by the express terms of 
the body of the act. The title of the act in question is “ An 
act to prevent illegal banking and the circulating of depre- 
ciated paper currency within this State.” 

Turning to the 14th section, it will be perceived that the 
words “ foreign corporations,” so confidently relied upon in 
the argument of this case to show that the respondent was 
included in the act, are repeated several times, and always 
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in connection with the expression “or incorporated banking 
company.” The section does not in any manner conflict with 
the plain intent of the statute as expressed by the title. 

Whilst it is the policy of the law to protect the authorized 
banking establishments as well as the people of the State 
against the injurious effects of a banking business carried on 
by a foreign banking corporation through its agents, and 
thus flooding the country with a worthless paper circulation, 
yet it was not intended to drive out money brought from 
another State to be loaned in the ordinary way. The amount 
of the money so loaned, or the number of loans, are wholly 
immaterial, and it makes no difference whether the same be- 
longs-to an individual or a corporation, if it was such money 
as is not prohibited from circulation by the laws of the State., 
From all that appears in this case, it was lawful money of 
the country, and neither the party to whom the loan was 
made nor the public could be injured by the fact of its being 
loaned by a corporation instead of an individual. 


The other judges concurring in these views, the judgment 
of the court below will be affirmed. 


Logan Cuark, Plaintiff in Error, v. Tae Paciric RalLRroad, 
Defendant in Error. 


Contract — Bailment — Carriers.— A party can recover damages only when - 
they are the natural and necessary consequence of the act complained of.~ 
The act of public enemies is an excuse to acarrier for a loss of goods deliv-" 
ered to him, if the loss was not occasioned by his own negligence or want ~ 
of proper care. The carrier is bound to transport and deliver the goods~ 
within a reasonable time and without unnecessary delay, but his failure so - 
todo will not make him responsible for losses not occasioned by such delay.— 


Error to St. Louis Court of Common Pleas. 
Hicks & Doniphan, for plaintiff in error. 


I. Whenever a charter is granted for the purpose of con- 
structing a railroad, and the corporation is clothed with the 
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power to take private property in order to carry out the ob- 
ject, it is an inference of law, from the extent of the power 
conferred and the subject matter of the grant, that the road 
is for public accommodation—Inabitants of Worcester v. The 
Western R.R. Co., 1 Am. Railw. C., 350; Sanford v. Rail- 
way Co., 24 Pa. 878; Weibert v. N. Y. & Erie R.R. Co., 2 
Kern. 246; Pierce on Am. R.R. Law, 414-15. 

- II. The public being so entitled to these advantages, it re- 
sults from the nature of the right that the benefit should be 
extended to all alike ; that no special favors should be grant- 
ed to any man, or set of men, and denied to others.—See 
above authorities, and especially 24 Penn. 378. 

III. The special stipulation in charters for the purpose of 
securing those rights are placed there out of abundance of 
caution, and affirm nothing more than a common right to 
equal justice which exists independent of such provision.— 
See above authorities to this point, and also Blackmore v. 
Clamorganshire Navigation Co., 1 Myl. & K. 162. 

IV. Although the defendant has the power to regulate the 
manner of transportation on its road, yet such power does 
not carry with it the right to exclude any particular indi- 
vidual for any length of time whatever, or to grant exclusive 
privileges in any kind of freight or live stock to others. 

V. A regulation to be valid must operate on all alike. If 
it deprives any persons to equal benefits to the use of the 
road for ever so short a time, or grants exclusive: privilege 
for any length of time to the shippers of freight of any kind 
offered on the road for transportation, it is against law and 
void. 

VI. Although there are statutory provisions that in a man- 
ner define the duties and liabilities of defendant in all these 
cases, yet there are duties and liabilities other than those 
enunciated in the statute which it is bound to do and per- 
form; among which is one that when freight, from any 
cause or causes, accumulates at the stations and stock-yards 
on the road beyond the capacity of the road to carry away 
in a reasonable time after the same is offered, it is its duty 
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to carry away such accumulated freight and live stock in 
the order of time in which it is offered at the several stations 
and stock-yards on the road; that is to say, that the freight 
and live stock first offered for shipment at any of the stations 
or stock-yards on the road shall be first shipped—24 Pa. 378; 
2 Kernan, 245 & 252. 

VII. It was the duty of defendant to provide sufficient 
accommodation and rolling stock to carry off all the freight 
and live stock that was or is offered for transport on tlre 
road within a reasonable time after the same was and is of- 
fered.—See authorities first above cited; R. C. 1855, p. 435, 
§ 44. 

VIII. The defendant as a common carrier for hire is sub- 
ject to the same rules and regulations, to the same duties 
and liabilities, that common carriers for hire by land in 
wagons or coaches and by inland navigation on our great 
rivers are—Powers v. Davenport, 7 Blackf. (Ind. ) 716; Edw. 
on Bail. 465; 10 Ohio, 65 ; 19 Ills. 136 & 578. 

1X. That it was the duty of defendant, when its cars were 
offered for the purpose of transporting freight, to see that 
the car or cars it affixed were in asuitable condition to 
transport the freight put therein to the station or place des- 
ignated by the owner—Ang. on Carr. —; Lyon v. Wills, 5 
East, 428; Campbell v. Morse, 1S. C. 468; Edw. on Bail. 
467; 10 Mo. 6. 

X. That the defendant was an insurer of the goods for 
their safe delivery against all but the excepted perils, and 
that the switching off of the cars that contained the goods of 
plaintiff and detaining them twenty-four hours was a devia- 
tion that rendered the defendant liable for the subsequent 
loss of the goods—5 Bing. 220-4; 10 Mo. 1; Edw. on Bail. 
465-6. 

X1. The defendant was guilty of a deviation, or of a de- 
tention in the nature of a deviation, in switching off the car 
that contained the goods of plaintiff and leaving them at 
Jefferson City, as shown by the proof, and are hence liable 
for any subsequent loss, no matter from what cause the same 
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may have happened—d Bing. 220; 10 Mo. 7; Edw. on Bail. 
465; 9 Mass. 435; 1 Gal. 444; 7 Blackf. 716; 10 Mo. 6 ; 
28 Mo. 828-9; 11 Mo. 309. 


Leighton and Glover & Shepiey, for defendant in error. 


I. The duty of a carrier is to transport safely, and to trans- 
port within a reasonable time—Cooper v. Hudson Riv. R.R., 
6 Duer, 375; Weibert v. N.Y. & Erie R.R.,19 Barb. 36; S.C. 
2 Kern. 251; Denny v. N. Y. Central R.R., 15 Gray (Mass.) 
481. The first duty is absolute, but is excused by the act of 
God or the public enemy—Denny v. N. Y. Central R.R., 143 
Gray, 481; Cooper v. Hudson Riv. R.R., 6 Duer, 375; Ang. 
on Carr. 200. The second (that of transporting within a 
reasonable time) is relative, and in each particular case de- 
pends on its own particular circumstances; when delay is 
not the result of a failure to use reasonable diligence under 
the circumstances, the delay is excused—Cooper v. Hudson 
Riv. R.R., 6 Duer, 875; Weibert v. N. Y. Erie R.R., 19 Barb. 
36; S.C. 2 Kern. 251; Parsons v. Hardy, 14 Wend. 216; 
12 Barb. 310; Bradwell v. Butler, 6 McLean, 296; Sto. on 
Bail. § 509; Fland. on Ship. 812; Ang. on Carr. 283, 289; 
Hodly v. Clark, 8 T. R. 259. 

In determining whether delay is reasonable or excusable, 
there is no better test than that of good faith in expediting 
the carriage under all the actual circumstances—Galena & 
Chicago U. R.R. v. Rall, 18 Ills. 490; see Missouri Act of 
Feb. 10, 1864, § 4. 

II. The statutes simply interpret the common law. Our 
statute is substantially (and almost verbatim) the same as 
that of New York, Illinois, Ohio, &c. In these States, the 
idea that a railroad company is bound, under the statutes, 
to be ready at all events to carry whatever is offered imme- 
diately is distinctly repudiated—19 Barb. 36; 2 Kern. 251; 
18 Ills. 490. The Illinois and New York statutes were di- 
rectly before the court and construed in these cases. 

III. It is the proximate cause of loss that determines lia- 
bility—Denny v. N. Y. Central R.R., 18 Gray (Mass.) 481 ; 
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Morrison v. Davis, 20 Penn. 175; 2 Pars. on Cont. 456, 1st 
ed.; 2 Greenl. Ev. § 256; Ang. on Carr. §§ 200-1; Sto. on 
Bail. § 526; Hayne v. Corbett, 2 Bing. —; Greene v. Eus- 
tice, — Peake, 212; Walters v. Merchants’ Ins. Co., 11 Pet. 
(U. 8S.) 218. 
IV. It is absurd to apply the law of deviation in marine 
shipments to this case. The evidence is undisputed that 
‘there was no through train upon defendant’s road. The 
trains were made up at Sedalia, Jefferson and St. Louis as 
completely as if these had been termini of different roads ; 
‘there was no such thing as a freight train going in its en- 
tirety from Sedalia or Warrensburg to St. Louis. There is 
an essential difference between delay and deviation. 

V. If there is unreasonable delay, an action will lie for 
the delay ; but the injury from delay and the injury from loss 
are entirely distinct. The law is clearly stated in Denny v. 
N. Y. Central R.R., 18 Gray, 481, a case much resembling 
this—Powers v. Mitchell, 3 Hill (N. Y.) 545. 





Homes, Judge, delivered the opinion of the court. 


This action is brought to recover the value of goods of the 
plaintiff, which were received by the carrier at Sedalia to be 
transported on the railroad and delivered to the plaintiff at 
St. Louis. 

On the arrival of the train at Jefferson City the cars in 
which the plaintiff’s goods were carried were detached from 
the train and left there for one day, and other cars were taken 
up in their place and carried through safely to St. Louis in 
that train, and upon the arrival of those cars which had been 
left, at Miller’s Landing, on the train of the next day, the 
whole train was burned by the public enemy and the plain- 
tiff’s goods were lost. The petition goes upon the ground 
that the defendant had failed to transport and deliver the 
property according to contract. The defence was that the 
goods were lost by the act of public enemies, for which the 
defendant was not responsible. That the defendant was not 
liable for a loss arising from that cause alone may be taken 
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as admitted. But it is insisted on the part of the plaintiff 
that there was an inexcusable delay of some twenty-four 
hours at Jefferson City, and that but for that delay the train 
with the plaintiff’s goods would have gone through safely 
and no loss would have occurred. 

Much was said upon the argument in reference to the order 
of priority in which the carrier was bound to receive and 
transport goods offered for transportation on the railroad, 
and it was urged that in making up the train at Jefferson 
City the defendant had no right to leave cars out of the train 
which had arrived there and take up other cars at that place 
in their stead. There not being engines enough to carry for- 
ward the whole in the same train that day, two or three cars 
containing the plaintiff’s goods were left, and two or three 
other cars loaded with hemp and tobacco were taken into the 
train and went safely through. This arrangement was made 
by the conductor. It does not appear for what special rea- 
son this was done, further than that all the cars could not be 
taken and that the conductor saw proper to take those which 
were taken. It does not appear whether the cars which were 
thus taken up at Jefferson had arrived there on a previous 
train from the west, or were cars which had been loaded 
with goods received for transportation at that station, nor 
what was the order of preference, if there was any, in point 
of time, as between the goods received at Sedalia and those 
received ‘at Jefferson City. So far as this question of priority 
is concerned, there was nothing in the evidence to show that 
the one set of cars had any preference or priority in the or- 
der of time over the other. Nor do we think this matter was 
at all material to the determination of the case. The con- 
ductor did not know what the cars which were left behind 
contained. He appears to have acted solely upon his own 
judgment and discretion in making up and forwarding the 
train. Nothing to the contrary appearing, it may be pre- 
sumed that he performed this duty in a proper manner. 

There is really no question of priority in the case. The 
complaint is not that the plaintiff’s goods were not received 
18—VOL. XXXIX. 
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for transportation in the order of priority in which they 
were offered, whether with reference to the particular station 
where they were received, or with reference to all the sta- 
tions along the road. The goods were actually received and 
the transportation of them had commenced, the relation of 
common carrier existed, and was to end only in the safe de- 
livery of the goods; and the only real question there can be 
in the case, is whether the contract was performed or not, or 
if not, whether there was any avoidable excuse for its non- 
performance. 

The ground of the complaint is not that the plaintiff has 
been damaged in consequence of the negligence or inex- 
cusable delay in respect to the time of delivery, but that the 
goods were never delivered at all; and the reason assigned 
for that is, that the property was destroyed by the public 
enemy and by a cause for which the defendant is.not re- 
sponsible. 

It is said that if the cars had gone forward on that day 
they would have arrived in safety, and that, therefore, the 
defendant is responsible for the loss which happened. The 
carrier was not bound to keep the cars moving onward in the 
same train at all events. In respect to the time of delivery, 
the defendent was responsible only for due diligence, and 
was only bound to transport and deliver the goods in a rea- 
sonable time and without unnecessary delay—Parsons v. 
Hardy, 14 Wend. 215. The evidence fails to show any unrea- 
sonable and unnecessary delay for which the defendant might 
have been held liable if any damage had been thus occa- 
sioned. But even if the delay were inexcusable, it was not the 
cause of the loss. There was no relation of cause and effect 
between that delay and the destruction of the goods by the 
public enemy. The loss was consequential on the delay in 
no other sense than that of being merely subsequent in time. 
The goods arrived safely on the next day at Miller’s Land- 
ing. No damage had been done by that delay. Then the 
act of the public enemy destroyed the property. It was this 
act that occasioned the loss. As to the delay it was at most 
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an injury without a damage, and as to the loss it was a dam- 
age without an injury on the part of the defendant. Itisa 
well settled rule that the wrongdoer shall be held responsi- 
ble only for the proximate and not for the remote conse- 
quences of his actions, and this maxim has been applied to 
cases of this kind—Denny v. N. Y. Central R.R. Co., 13 
Gray, 481; Morrison v. Davis, 20 Penn. 171. 

It is a principle of the law of damages that they must be 
the natural and proximate consequence of the act complained 
of—Sedg. on Dam. 65,; 2 Greenl. Ev. §§ 254, 256; Ang. 
Carr. § 201. 

Though the act of God or of the public enemies be in it- 
self alone a good defence, yet if the loss be directly brought 
about by reason of the negligence or want of proper care and 
foresight of the party himself, it would not excuse him. In 
such case the negligence or want of reasonable care and fore- 
sight might be deemed the proximate cause of the damage— 
Broom’s Max.105; 2 Greenl. Ev. § 219. And if it had been 
made to appear that the conductor knew of the immediate 
presence of the hostile forces, and had reason to believe that 
his train would go through safely on that day, but that there 
was danger that the train would be attacked and destroyed 
on the next day, and that he had for that reason left the 
plaintiff’s goods behind and taken other goods instead to 
make sure of their safety, and had then without reasonable 
care and foresight proceeded with the plaintiff’s goods on the 
next day in the face of the impending danger, there might 
have been some ground on which the defendant could be held 
liable—2 Pars. Contr. 456, Ist ed. But in the case made 
here we are clearly of the opinion that the defendant was not 
responsible. 

We conclude, therefore, that there was no error in giving 
the defendant’s instructions, and none in refusing those asked 
for by the plaintiff. 

Judgment affirmed. The other judges concur. 
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JoHN W. Bass, JOSEPH GAFFORD, AND Ropert B. Foote, 
Respondents, v. AUSTIN WALSH, Appellant. 


Contract—Sale— Statute of Frauds— Delivery.—At common law,where a prop- 
osition to sell goods is accepted by the buyer, and the goods are in the pos- 
session of the seller, and they are separate from other goods, and require 
nothing further to identify them and prepare them for delivery, the sale is 
complete and the title to the goods passes to the purchaser; but by the pro- 
visions of the statute of frauds the contract must be shown by a memoran- 
dum in writing signed by the party to be charged, or there must bea 
delivery and acceptance of part of the goods. B. sold to W. 223 bales of 
hay lying by themselves on the levee at St. Louis, at the price of $83 per 
ton, and gave to W. a ticket describing the number of bales and the price 
at which the hay was sold, the ticket authorizing the purchaser to take 
the hay as soon as it could be weighed ;— W. requested that the hay 
sheuld not be weighed on that day, to which B. assented on condition that 
the hay should be at W.’s risk; held, that the jury was warranted in find- 
ing that the hay had been delivered, and that W. was responsible for the 
price although the hay was burned upon the levee before weighing. 


Appeal from St. Louis Circuit Court. 


Plaintiffs’ instructions given : 


1. If it appear from the evidence that plaintiffs by their 
agent Hawley agreed to sell and that the defendant agreed 
to buy the 223 bales of hay at the price and sum of $33 per 
ton ; that Hawley thereupon handed defendant a ticket show- 
ing the number of bales of hay and where the same was, and 
that by the custom of merchants said ticket would authorize 
the hay to be delivered to defendant as soon as the same was 
weighed, and that defendant thereupon stated that he did 
not want it weighed on that day; that plaintiff assented 
thereto upon condition that said hay should be at the charge 
of defendant, to which condition defendant assented,—then 
plaintiffs are entitled to recover of the defendant the price 
agreed on. 

2. If the court finds that the plaintiffs by their agent sold 
the hay in question to the defendant at $33 per ton, and at 
the time delivered to him a sale ticket as described in evi- 
dence, that by custom said sale ticket authorized defendant 
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to receive the hay and place the same under his control, then 
there was a valid sale and delivery of the hay. 

3. If it appear from the evidence in this case that by the 
contract between the parties the hay was to be weighed 
merely for the purpose of ascertaining how much money 
defendant was to pay at $33 per ton, the price having been 
agreed upon; that the hay was at the levee, at the time of 
such contract of sale, separate from any other hay; that it 
was not in the actual possession of some third party, nor in 
the actual possession of any one; that a ticket or other badge 
of authority to receive or take the hay, either before or after 
the hay should be weighed, was given by plaintiffs’ agent to 
the defendant,—then the sale and purchase is complete, and 
the defendant is liable for the value of the hay at the con- 
tract price. 


Defendant’s instructions refused : 

1. If the court believes from the evidence that plaintiffs 
agreed to sell and that defendant agreed to buy the bales of 
hay at the price named in the petition, and that plaintiffs 
thereupon handed to defendant a ticket showing the number 
of bales of hay and where the same lay, and that by the cus- 
tom of merchants said ticket would authorize the hay to be 
delivered to defendant as soon as the same was weighed, and 
that defendant thereupon stated that he did not want it 
weighed on that day, and that plaintiffs assented thereto 
upon condition that said hay should be at the charge of 
defendant, to which condition the defendant assented,—the 
court will find for the defendant, unless the court should 
further believe from the evidence that defendant expressly 
waived any right to object to the quality or quantity of the 
goods, and that the wharfinger agreed to hold the same for 
the defendant. | 

2. Unless defendant actually accepted the hay described 
in plaintiffs’ petition, the sale was void under the statute of 
frauds ; and there was no actual acceptance on the part of 
the defendant if he still retained the right to object to the 
quantity or quality of the hay. 
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8. If the court believes from the evidence that defendant 
received from plaintiff a memorandum in writing which 
amounted to an order on the wharfinger or carrier to deliver 
the goods in question to the defendant or his order, yet the 
court declares the law to be that this was no delivery of the 
goods to the defendant so as to take the case out of the stat- 
ute of frauds unless the wharfinger or carrier attorned to 
defendant and agreed to hold the goods for him. 


4. The court declares the law to be that, in order to the 
validity of the contract of sale sought to be maintained in 
this suit, it is necessary that defendant should accept part of 
the goods so sold and actually receive the same; and al- 
though it may appear from the evidence, that, by the custom 
of merchants of this place, the delivery of a sale ticket such 
as is described in the evidence, when coupled with the request 
of the purchaser that the goods might not be weighed till 
next day, and in the meantime they should be at the charge 
of the purchaser, was equivalent to and operated as a deliv- 
ery; yet, unless there was some further acceptance on the 
part of the purchaser, such custom does not fill the require- 
ments of the law and is illegal. 


Bakewell § Farish, for appellant. 


I. The statute of frauds must be strictly construed, and 
some meaning must be given to the words “actually re- 
ceived the same.”” The statute does not say merely that the 
buyer shall accept the goods; it says that he shall ‘ accept” 
them, that he shall “receive” them, and that he shall “ actu- 
ally receive” them. 

II. The constructive delivery will not do; there must be 
an actual delivery. 

III. The mere actual delivery will not do; there must be 
a receipt. 

IV. The mere constructive receipt will not do; there must 
be actual delivery and actual receipt. 


V. The mere actual delivery and actual receipt will not 
do; there must be actual acceptance. 
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VI. There is no actual receipt so long as the buyer can 
object to quantity or quality; consequently, where the buyer 
has yet to see the goods to determine the quality and condi- 
tion, and they are yet to be weighed to determine their quan- 
tity (as was here the case), it is nonsense to talk of a receipt. 

The inclination of courts is to give the words of the stat- 
ute full effect—Smith’s Merc. L., 571-8, Am. ed., and cases 
cited; Add. on Cont. 70; Sto. on Sales, 276-9. That this 
particular memorandum was no sufficient delivery—lIves v. 
Pollax, 14 How. Pr. 411; Burtall v. Burn, 5 Dowl. & Ry]. 
284; Baldy v. Parker, 2 Barn. & Cress. 35; Farinav. Horne, 
16 Mees. & W. 122; Bentall v. Burr, 3 Barn. & Cress. 426; 
Stoyd etal. v. Wright, 25 Geo. 215; S.C. 20 Geo. 577; 
Shindler v. Houston, 1 Comst. 261; Gillman v. Hill, 36 N. 
H. 320; Shepherd v. Tracy, 32 N. H. 56. 

The instructions asked by defendant and refused by the 
court are most fully borne out by the text books cited, and 
by these cases, selected amongst multitudes all looking the 
same way. Cunningham v. Ashbrook, 20 Mo. 552, is nota 
case in point; in that case there was an actual delivery of 
the hogs, and the vendees had slaughtered them: and in 
Glasgow v. Nicholson, 80 Mo. 29, there had been a delivery 
and acceptance of four fifths of a lot of goods bought under 
one contract. 


Sharp & Broadhead, for respondents. 


There is only one point in this case, and that is whether 
there was a delivery to and acceptance of the hay by the de- 
fendant below, within the provisions of the statute of frauds. 
There is no necessity of a manual delivery of an article so 
ponderous and bulky as a bale of hay. The law does not re- 
quire an actual delivery, but only that the article be placed 
in the power of the purchaser, or that his authority as owner 
be recognized by some formal act of the seller. The delivery 
of a receipt ticket, sale note, or other evidence of title to 
goods, is a sufficient delivery—Glasgow et als. v. Nicholson, 
25 Mo. 80. After delivery the property is at the risk of the 
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buyer—Id. 31. That case was almost precisely similar in its 
details to the case before the court. There was no actual 
delivery of the sugar in that case; it was sold on the levee 
by sample; the sugar was weighed by the city weigher; but 
when the defendant sent a dray for the sugar, one of the 
hogsheads was missing: the court held that the lost hogs- 
head was at the risk of the purchaser. In the case before 
the court the hay was not weighed, but this was by express 
direction of the buyer, to which the seller assented. 

The rule in such cases, as established by the adjudications, 
is that “the party affirming the sale must satisfy the jury 
that the delivery, whether actual or symbolical, was intended 
to be an absolute transfer, and all that remained to be done 
was merely for the purpose of ascertaining the price of the 
articles sold at the sale agreed upon.” —Riddle v. Varnum, 
20 Pick. 283-4; Cunningham v. Ashbrook, 20 Mo. 562. 

There may be an actual delivery without an acceptance, 
because, from the character of the article delivered, or from 
the fact that it is to be separated from other articles, the 
purchaser may have the right to object and return the arti- 
cle on account of defect in quantity or quality, But this 
cannot well happen in the case of a symbolical delivery ; 
there the delivery implies an acceptance, because the pur- 
chaser takes the symbol as vesting him with an authority to 
receive and to exercise complete ownership over the prop- 
erty. In the case before the court the weighing was evi- 
dently only intended to ascertain the amount of money to 
be paid, not to separate it from any other property of the 
same kind. 

After all, the act done by the parties at the time of the 
agreement to purchase, whether it be an actual delivery and 
acceptance, or something done as a symbol of such delivery 
and acceptance, is to go to the jury, or to the court sitting 
as ajury; and the jury or the court, in the one case or the 
other, is to determine with what intention the act was done. 
—Judge Leonard’s opinion in case of Cunningham v. Ash- 
brook, 20 Mo. 559. 
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Wacener, Judge, delivered the opinion of the court. 


This was a suit brought by the respondents against the ap- 
pellant to recover the value of two hundred and twenty-three 
bales of hay, alleged to have been sold to the appellant at 
the price of thirty-three dollars per ton. The record shows 
that the hay had just been taken from the steamboat Sucker 
State, and was placed on the wharf in the city of St. Louis, 
and was consigned to the care of one Hawley, a commission 
merchant; that appellant agreed to purchase the hay at the 
price of thirty-three dollars per ton, which agreement Haw- 
ley acceded to, and immediately delivered to him a card, with 
the following writing; “ Two hundred and twenty-three bales 
of hay, tight-pressed, at Sucker State,” signed “ Hawley.” 
Appellant said he might not want the hay weighed until 
next morning, to which Hawley assented, but told him that 
in the meantime the hay should be at his charge or expense; 
the appellant then told Hawley to have the hay covered with 
tarpaulins and he would pay for it, which was accordingly 
. done. The next day, after the alleged sale or agreement, 
was wet and drizzly, and the hay was not weighed, and on 
the day after the hay was destroyed by fire. There was 
testimony introduced tending to show that by the custom of 
the merchants at St. Louis, the delivery of the sale ticket au- 
thorized the purchaser to take possession of the hay, and also 
tending to show that it only authorized the purchaser to take 
possession when it was weighed. The main defence relied 
upon by the appellant is, that the sale was incomplete, and 
that there was no delivery, acceptance or receipt within the 
meaning of the sixth section of the statute-of frauds. 

At common law when the seller made a proposition and 
the buyer accepted it, and the goods were in the possession 
and control of the seller, and they were separated, and re- 
quired nothing further to be done to prepare them for deliv- 
ery or to identify them, the sale was complete and perfect, 
and the title to the goods passed at once; the buyer acquired 
a complete title, an absolute jus in re, and not merely a jus 
ad rem. But the statute of fraud has changed the principle 
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of the common law, and interposed a new rule of evidence 
in regard to sales of personal property. The question as 
to what constitutes a sufficient delivery under the statute, 
and what constitutes an acceptance, is often difficult and 
perplexing, and any attempt towards reconciling the conflict- 
ing decisions on the subject would be wholly unavailing. 
Whilst some courts have been disposed to give the statute a 
strict construction and declare all sales void which were not 
made in strict accordance with it, others have interpreted it 
so loosely, and evaded its provisions on such slight pretext, 
as to amount almost to a judicial repeal of the statute. 


In doubtful c&ses, the question must be one of fact rather 
than of law. It is always a question of fact for the jury 
whether the goods were delivered and accepted; but they 
must act under the direction and instruction of the court, 
and thus it will become a question mixed of both law and 
fact. It is held in New York that to constitute a delivery 
and acceptance of goods, such as the statute requires, some- 


thing more than mere words is necessary. In addition to 
the Janguage of the contract, there must be some act of the 
parties operating as a transfer of the possession and an ac- 
ceptance by the buyer—Steindler v. Houston, 1 Comst. 261, 
overruling S. C. 1 Denio, 48; Archer v. Zele, 5 Hill, 205; 
Ely v. Ormsby, 12 Barb. 570. In Massachusetts a like doc- 
trine has been recognized—Dale v. Simpson, 21 Pick. 384. 


When upon a verbal sale of chattels anything remains to 
be done, between the vendor and vendee, before the goods 
are to be delivered, as separating the specific quantity sold 
from a large mass, or identifying chattels which are mixed 
with others, a present right of property does not attach in 
the vendee. But in Macomber v. Parker, 13 Pick. 183, the 
court lays down the doctrine in the following manner: “The 
general principle is, that when any operation of weight, 
measurement, counting, or the like, remains to be performed 
in order to ascertain the price, the quantity or the particular 
commodity to be delivered, and to put it in a deliverable 
state, the contract is incomplete until such operation is per- 
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formed. But when the goods or commodities are actually 
delivered, that shows the intent of the parties to complete 
the sale by: the delivery; and weighing, measuring or count- 
ing [afterwards could not be considered as any part of the 
contract of sale, but would be taken to refer to the adjust- 
ment of the final settlement as to the price.” 

Actual or manual delivery is often impracticable, as in the 
case of ponderous or bulky articles, and in such a case the 
law does not require what would be inconvenient if not im- 
possible; and if the goods sold be placed in the power of the 
purchaser, or his authority as owner be acknowledged by 
some formal act or declaration of the seller, it will amount 
to a sufficient delivery and acceptance—Glasgow v. Nichol- 
son, 25 Mo. 29; Leonard et al. v. Davis et al., 1 Black. (U. 
S.) 476. 

In Glasgow v. Nicholson the plaintiffs were the owners of 
ten hogsheads of sugar, which were, on the last day of No- 
vember, 1854, lying on the wharf of the city of St. Louis. 
The defendant purchased five of the hogsheads, by sample, at 
their store, and requested them to have the sugar weighed 
early next morning. The next morning the hogsheads were 
weighed by a city weigher, a certificate of weight and a bill 
of the price were delivered to the clerks of the defendant at 
defendant’s store, the five hogsheads being still on the wharf, 
one of whom stated he would attend to it. On the second 
day of December following the defendant sent his dray for 
the sugar, but only four hogsheads could be found, which 
four he hauled away and paid for, but refused to pay for 
the fifth. 

This court held that it was a good delivery for the five 
hogsheads, and Judge Scott said “that as the sugar was sold 
on the wharf, that would be the place of delivery. Nothing 
more appearing, we do not see that more could have been 
done than was done by the plaintiffs to effect a delivery, and 
that with the consent of the defendants. The facts proved 
are as significant of a symbolical delivery as those mentioned 
in the instances above, and it is clearly shown in the evi- 
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dence that the means employed were those usually practised 
in effecting the delivery of goods sold on the wharf in the 
city of St. Louis. After a delivery was accomplished, the 
sugar would be at the risk of the buyer, and if through his 
inattention or neglect it was lost, he cannot be relieved from 
the payment of the price of it.” 

Where the plaintiff sold a horse to the defendant by verbal 
agreement, and the bargain was for immediate delivery, but 
plaintiff requested the defendant to lend the horse to him, 
and by defendant’s consent plaintiff kept the horse; after- 
wards defendant refused to take the horse on the ground 
that there was no delivery and acceptance, and pleaded the 
statute of frauds. The jury, on the question being put to 
them, found that the bargain was complete before the ar- 
rangement as to the loan took place. And it was held by the 
court of Queen’s Bench that there was an acceptance of the 
horse by the defendant within the exception of the statute 
of frauds—Marion v. Wallis, 6 Ellis & Bl. 726. 

In Chaplin v. Rogers, 1 East, 192, it was held that, when 
the facts and intentions of the parties are ascertained, it is for 
the court to decide whether by law they constitute an ac- 
ceptance ; but if they are disputed, it is a question for the 
jury whether there has been a delivery and acceptance in 
point of fact, and their finding that there was an acceptance 
puts an end to the question of law. 

The question was discussed with much learning and ability 
by Judge Leonard in the case of Cunningham v. Ashbrook, 
20 Mo. 533, and the conclusion arrived at was that to con- 
stitute a delivery within the meaning of the statute of frauds 
there must be both a change of the actual and civil posses- 
sion, and whether such sale took place was a question for the 
jury ; and that the principle that in a sale of goods no title 
passes while any act such as counting, weighing, or measur- 
ing remains to be done by the seller, is only applicable when 
such act is necessary to separate the goods from a larger mass, 
and does not apply to the sale upon fixed terms by weight to 
be subsequently ascertained of goods already separated, in 
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which cases title passes by delivery, and as a consequence 
the loss by destruction of the goods after they are delivered 
and before they are weighed will fall upon the buyer. The 
bales of hay here were separated and identified. They were 
lying on the wharf by themselves, not mixed with any other 
commodities. Weighing was all that was necessary,’ and 
that was only essential to enable the parties to determine the 
price when they made their settlement. Nothing more, then, 
as respected the hay was required of the sellers; and if upon 
the agreement the respondents relinquished all control over 
it, and the appellant by his acts and declarations assumed 
the ownership, the sale, delivery and acceptance was com- 
plete and amounted to a transference of the title to the prop- 
erty. And whether the passing of the sale note was sym- 
bolical of a delivery, or whether the buyer’s request that it 
should not be weighed until the next morning, his agreeing 
to pay the charges and expenses from the time of the sale, 
and employing Hawley to see that it was properly covered 
on his account, amounted to an acceptance and receipt, were 
all matters of fact to be found by the verdict of the jury. 


The court, sitting as a jury, upon proper declarations of 
law, found in the affirmative, and we do not deem ourselves 
authorized to disturb the verdict. 


Judgment affirmed ; the other judges concurring. 


ALEXANDER WILLIAMS, Appellant, v. Metvin L. Gray, Ap- 
MINISTRATOR OF AuGusius H. Evans, Respondent. 


Contract — Sale— Delivery.—Where the seller has performed all that was re- 
quired of him by the terms of the contract, and delivery alone remains to 
be made, the property vests inthe buyer so as to subject him to the risk of 
accident which may befall the subject of the sale. Where goods are in pos- 
session of a bailee of the vendee, a bill of sale by the vendor gives an im- 
mediate and valid title to the purchaser. What amounts to a delivery of 

goods sold, is, when the facts are given, a question of law for the court. 
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Appeal from &t. Louis Circuit Court. 
G. P. Strong, for appellant. 


I. To constitute a delivery in this case it was necessary 
that Evans should relinquish his claim to the property sold 
as owner and that Williams should assume the control of it, 
or that some act should have been performed by the seller 
which by the consent of both parties should be regarded as 
a surrender of possession by the seller and an acceptance of 
possession by the buyer. Without such delivery the sale 
was incomplete—2 Sto. on Cont. §§ 799, 800 b, 801 a, 805, 
809, 810; Long on Sales, 275, 276, 286; Hart v. Tyler, 15 
Pick. 171; Whitney v. Linde, 16 Vt. 579; Cobb v. Haskell, 
14 Me. (2 Shep. ) 803; Bailey v. Ogden, 8 John. 389, 419. 

II. The court below erred in not submitting the question 
to the jury, whether or not there was an understanding or 
agreement between the parties that Williams was not to re- 
ceive the negroes until he had got a boat. 


The instructions given for defendant exclude altogether 
all idea of any agreement about the time of delivery. The 
court ruled that if the money had been paid and Evans or- 
dered the jailor to deliver the negroes, this was a good deliv- 
ery, even though there might have been a clear and undis- 
puted agreement that no delivery should be made until a 
future period. 

The authorities cited by defendant, so far as examined, all 
affirm the proposition of plaintiff, that there must be an as- 
sent express or implied on the part of the buyer to make any 
particular acts amount to a constructive delivery, and that 
such acts will not constitute a delivery unless there be such 
assent. 


M. L. Gray, for respondent. 


I. Delivery by vendor to vendee of order on person hold- 
ing property is a sufficient delivery to pass titlh—Long on 
Sales, (Rand’s ed.) pp. 285-6 ; Chit. on Cont. (7th Am. ed.) 
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890, note 2, and authorities cited; id. 378; 8 Caines, 182, 
and note a on p. 183; 5J.R. 385; 15 Mo. 101; 2 Esp. 
598; 7 Taunt. 278; 9 Pick. 347; 29 Penn. 356; Sto. on 
Sales, §§ 311-12; Hill. on Sales, ch. 7, tit. Delivery, §§ 9-12 
& 25; 2 Cai. 88; 2 Duer, 318, 326; 10 Pick. 454, 458-9. 

II. Payment of purchase money on bargain struck vests 
title in vendee—2 J. R. (per Thompson, J.) 16; 7 Cush. 
268, 272, 274; 8 How. (U.S.) 384; 7 Ark. 197. 

III. Where vendor has no further act to do, title passes— 
7 Hast, 558; Sto. on Sales, §§ 298-301. 


WacGner, Judge, delivered the opinion of the court. 


Williams, the appellant, sued Evans, the respondent, claim- 
ing the sum of twenty-five hundred dollars as damages for 
the alleged non-delivery of the two slaves, named Isham and 
Judy Ann, which he alleged he had purchased of the re- 
spondent for the sum of nineteen hundred and fifty dollars 
cash paid for the same. 

From the record, the facts appear to be that the slaves had 
been arrested by order of respondent and committed to the 
custody of the jailor of St. Louis county as his property. 
Whilst they were in jail the appellant purchased them from 
the respondent for the sum of nineteen hundred and fifty 
dollars, twelve hundred dollars of which was paid to respond- 
ent and seven hundred and fifty dollars was paid to two men 
by the name of Newcomb and Duvall, by direction of respond- 
ent, for their services in hunting up and procuring the arrest 
of the slaves. 

When the money was paid, the respondent executed and 
delivered to the appellant a bill of sale conveying the slaves ; 
and afterwards, both respondent and appellant together with 
Newcomb and Duvall went to the jail where the slaves were 
confined, to settle with the jailor and pay him his fees for 
keeping them. When the jail fees were paid, the respondent 
informed the jailor that he had sold the slaves to appellant, 
and ordered him to deliver the same to him (the appellant) 
whenever he called for them, to which the jailor assented. 
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The slaves were in another apartment, and were not pro- 
duced in the actual presence of the company or the parties. 
The appellant left them in the possession and custody of the 
jailor until he could engage passage on a boat to transfer 
them to his home in Nashville, Tenn. Having succeeded in 
finding a boat destined for Nashville, in a short time and on 
the same day he returned to the jail and demanded of the 
jailor possession of the slaves, but the jailor, acting under 
instructions of the sheriff, refused to deliver them. It seems 
that the slaves had instituted suit in the St. Louis Circuit 
Court for their freedom, and in pursuance of the law the court 
had made an order to have them hired out, and forbidding 
their being removed from its jurisdiction till the suit was de- 
termined. The order was not served till after the departure 
of the appellant for the boat, and, had it not been for that, the 
jailor states that he would have delivered the slaves to him 
on his return, when demanded. The appellant then com- 
menced this proceeding against the respondent for non-deliv- 
ery of the slaves. The court below, by its instructions, held 
that the delivery was complete, and that the property passed 
to the vendee; and from this decision the appeal is prosecu- 
ted. This is really the only question in the case. 

It is held by the adjudged cases, which are very numer- 
ous, and also by the elementary writers, that when tlie seller 
has performed all that is required of him by the terms of the 
contract, and delivery alone remains to be made, the prop- 
erty vests in the buyer so as to subject him to the risk of 
any accident which may befall the subject matter of the sale. 
—Sto. on Sales, § 300; Willis v. Willis, 6 Dana, 48; Swee- 
ney v. Ousley, 14 B. Mon. 413; 2 Kent Com. 492-3; Oly- 
phant v. Baker, 5 Denio, 879; Hooban v. Bidwell, 16 Ohio, 
509; Zeem v. Browley, 4 Barr, 169; Wing v. Clark, 24 Me. 
866; Leonard v. Davis, 1 Black, (U.S.) 476. It is not even 
necessary for the seller to deliver the goods to the buyer in 
order to transfer and render the title complete; for the right 
of property is not dependent upon actual possession. There- 
fore, the scller may have a right of lien upon them, and can- 
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not be forced to surrender possession until payment is made 
of the price, yet the goods may still be at the risk of and the 
property of the buyer— Sto. supra, and authorities cited. 
And it is not necessary that the property should actually 
pass into the hands of the purchaser ; if it is so situated that 
he is entitled to and can rightfully take possession of it at his 
pleasure, the sale is perfected—Means v. Williamson, 37 Me. 
556; Houdlette v. Tallman, 14 Me. 400; Barrett v. Goddard, 
8 Mason, 107. 

In this last case, after a full review of the authorities, 
Justice Story stated in his conclusion, that “a continuance 
of the possession of the vendor does not prevent the delivery 
being completed if nothing further remains to be done on 
either side, and the possession is by mutual consent.” 

And on the same principle, where goods are in possession 
of a bailee of the vendor, a bill of sale by the vendor gives 
an immediate and valid title to the purchaser without a 
formal delivery of the possession ; the possession of the bailee 
then becomes that of the purchaser, and operates not merely 
as a transfer of a right of action, but of the goods themselves 
—Heine v. Anderson, 2 Duer, 318; Wood v. Tassel, 6 Ad. & 
El. (N. 8.) 284; Sigerson v. Harker, 15 Mo. 101. The law 
is based upon the grounds that the same person who was the 
agent of the vendor to keep, becomes the agent of the vendee 
to keep; and the possession of the agent is the possession of 
the principal—Hatch v. Bayley, 12 Cush. 29 (Shaw, C. J.); 
Gibson v. Stevens, 8 How. (U.8.) 384; Gardner v. How- 
land, 2 Pick. 599. 

The bill of sale, made by the respondent and delivered to 
appellant, transferred the absolute title to the slaves; the 
contract was executed, and nothing further remained for the 
vendor to perform; and from the time the jailor was notified 
of that fact, he held as bailee of the purchaser and not of the 
seller. The buyer possessed the exclusive ownership and 
control over the slaves, with the undisputed right of redu- 
cing them to possession at his pleasure. If he has any re- 
course or right of action against the seller, it is evident he 
14—-VOL. XXXIX. 
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has misconceived his remedy ; it is certainly not for damages 
arising out of non-delivery. 

But it is objected that the court erred in refusing to sub- 
mit the question to the jury whether there was a delivery ; 
but, on examining the instructions, we think the court was 
right. What amounts to a delivery of goods sold, when the 
facts are given, is a question of law—Hatch v. Bayley, 12 
Cush. 29. The instruction left it to the jury upon the evi- 
dence to decide whether the facts were true, and directed 
them hypothetically that if such facts were true they consti- 
tuted a good delivery. This, in our opinion, was correct. 
It is only when some act remains to be done by one of the 
parties, and the contract is not fully completed or executed, 
when it becomes a matter of intention between the seller 
and buyer, and is to be submitted to a jury, with all the sur- 
rounding circumstances, whether there was a delivery. 


With the concurrence of the other judges, the judgment 
will be affirmed. 


WILLIAM SIGERSON, Respondent, v. HERMANN KanMANn, Ap- 
pellant. 


Contract—Sale—Delivery.—The plaintiff sold to defendant 26 head of cattle, 
at a stock-yard, for a price agreed; defendant paid part of the purchase 
money, and was to pay the balance the next day tothe keeper of the stock- 
yard, who was by agreement of parties to deliver the cattle upon payment 
of the balance; part of the cattle escaped before payment ;—he/d, that the 
purchaser was liable for the payment of the balance of the purchase money. 
(See ante Williams v. Evans’ Adm’r, 201.) 


Appeal from St. Louis Court of Common Pleas. 
J. G. Werner, for appellant. 


Isaac T. Wise, for respondent. 


Wacner, Judge, delivered the opinion of the court. 


Respondent brought his action against the appellant in the 
St. Louis Court of Common Pleas for three hundred and sev- 
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enty-five dollars, being the balance claimed in a sale of 26 
head of cattle. The evidence shows that appellant bought 
the 26 head of cattle of respondent for the sum of seven 
hundred and fifty dollars, and paid him twenty dollars on 
the bargain at the time. The cattle were in a stock-yard, 
and the contract was that the appellant should call next 
morning and take away the cattle, and pay the owner of the 
yard the balance of the purchase money. During the night, 
the cattle broke out of the yard and thirteen of them were 
lost; the appellant received and paid for those which did 
not make their escape, but refused to pay for those which 
were not found. 

The court refused (very properly, we think) all the in- 
structions asked for by either party, and gave the following : 
“Tf the jury find the plaintiff sold the 26 cattle in controver- 
sy to defendant for a price agreed on, and that defendant 
paid plaintiff part of the purchase money, and that the cattle 
were left in the possession of Daniels, and that he was by 
agreement of plaintiff and defendant to receive the balance 
of the purchase money and deliver the cattle to defendant 
next day, then defendant is liable for so much of the pur- 
chase money as remains unpaid.” Under this instruction, 
the jury rendered a verdict for the plaintiff. 


This very question of what constituted such a delivery in 
a contract of sale as would work a transference of the title 
of personal property and vest in the vendee, so as to subject 
him to any risk which might befall it when in the actual pos- 
session of some other person, has been examined and decided 
at this term of the court in the case of Williams v. Evans’ 
Adm’r. 

In the case here, the seller had performed his whole part 
of the contract, and the cattle were the property of the buy- 
er. It is true the seller had a right of lien upon them, and 
could not be forced to surrender possession until payment of 
the price was made; yet the cattle, nevertheless, were the 
property of the buyer. A full collection of the authorities 
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on this subject will be found in the note to Perkins’ Ed. of ' 
Story on Sales, § 300. 

When the vendor does not surrender actual possession of 
goods, his lien exists, although by his acts the title has passed 
by constructive delivery. A lien does not impart a right of 
property, but only a right of possession and detainer, and 
therefore a delivery which will pass the title will not neces- 
sarily destroy the lien—Sto. Sales, § 290; Arnold v. Delano, 
4 Cush. 38. 

With the concurrence of the other judges, the judgment 
is affirmed. 
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ASHLEY R. NorturuP, Respondent, v. Isaac CooK AND JOHN 
CHAMBERLAIN, Appellants. 


Contract—Sale—Damages.— Where a vendor agrees to sell and deliver per- 
sonal property at or within a particular time, and fails to perform his con- 
tract, the measure of damages is the difference between the contract price 
and the market value at the time it should have been delivered. Where 
thé vendee refuses to accept, the measure of damages is the difference be- 
tween the market value at the time of delivery and the enhanced price 

which he contracted to pay. 


Appeal from St. Louis Circuit Court. 


Plaintiff sued defendant and his security for breach of the 
following agreement : 

“This agreement made and entered into this 26th day of 
June, 1863, by and between Isaac Cook, of Chicago, of the 
first part, and Ashley N. Northrup, of St. Louis, party of 
the second part, witnesseth, that the said Isaac Cook has this 
day sold and agreed to deliver to said Northrup, in East St. 
Louis, one thousand tons of ice, for the sum of fourteen dol- 
lars per ton, to be delivered within sixty days from date, 
cash to be paid as delivered in the cars at East St. Louis.” 


For the plaintiff the court gave the following instruc- 
tions: 
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1. Under the contract read in evidence, it was the duty of 

the defendant Cook to deliver merchantable ice to the plain- 
tiff in East St. Louis to the amount of one thousand tons ; 
and unless he has delivered, or offered to deliver, the same, 
then you must find for the plaintiff on a breach of the bond 
for failure to deliver, unless the jury believe from the evi- 
dence that the plaintiff rescinded the contract. 
' 2. If the jury believe from the evidence that Isaac Cook 
executed the contract read in evidence by the plaintiff, and 
the defendants executed the bond read in evidence by the 
plaintiff, that Isaac Cook failed or neglected to deliver the 
quantity of ice specified in said contract, then the plaintiff 
is entitled to recover in this action for the part not delivered 
the difference between the contract price as stated in said 
contract and the market price at the place of delivery at the 
time the same was to be delivered, not exceeding five thou- 
sand dollars, unless the jury believe from the evidence that 
the plaintiff refused to receive any more ice. 


The defendants excepted to the giving of these instruc- 
tions. 
The following instruction was given for the defendants : 


1. If the jury believe from the evidence that after the de- 
fendant had delivered part of the ice, and before the time 
specified in the contract for the delivery of the ice in ques- 
tion had expired, the plaintiff notified the defendant Cook, 
or declared to him, that he (the plaintiff) would not receive 
any more ice from said Cook, then the plaintiff cannot re- 
cover against the defendant for damages on account of the 
non-delivery of the ice which said Cook contracted to deliver. 


The court refused to give the following instructions in be- 
half of the defendants : 


2. The measure of damages, if the jury find for the plain- 
tiff, is the market value of ice in East St. Louis, in the cars, 
at the time when the plaintiff demanded its delivery and ten- 
dered the contract price thereof to the defendant. 

3. To recover for a breach of contract, in evidence, the 
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plaintiff must show that he demanded delivery of the ice, and 
made a tender of the contract price to the defendant, before 
the institution of this suit; and unless the jury is satisfied 
from the evidence that the plaintiff has affirmatively made 
this proof, the jury will find for the defendants. 


The jury found for the plaintiff, and assessed his damages 
at five thousand dollars. 


Krum & Decker, for appellants. 


I. This being an action against Cook and his security, it 
was incumbent on the plaintiff to show a breach of the bond 
sued on by Cook before his security could be held liable. 

II. By the contract of Cook, he undertook to “ deliver the 
ice in railroad cars at East St. Louis.”’ Northrup was to 
receive it there in the cars, and to pay for it on delivery 
there. 

III. The record does not show that Northrup at any time 
demanded any ice in East St. Louis, or that he was willing 
and ready then to receive it, or that he tendered the price. 


Lackland, Cline §- Jamison, for respondents. 


I. Theinstructions given for the plaintiff contain no error, 
and is clearly “the law of the case as made by the proofs” — 
Bernard v. Cruger, 6 McLean, 497; Halseys v. Hurd, 6 Mc- 
Lean, 102; Clark v. Dalis, 20 Barb. (N. Y.) 42; Branden 
v. Barton, 4 Texas, 395; McKnight v. Dunlap, 1 Seld. (N. 
Y.) 537; Calvert v. McFadden, 13 Texas, 395. 

II. As to the measure of damages, the court had already 
declared the true law in the instructions given for the plain- 
tiff, which was the ‘difference between the contract price 
and the market price at the time and place of delivery.” 


WaGNER, Judge, delivered the opinion of the court. 


By the terms of the contract as entered into between the 
parties in this case, the appellant Cook was to deliver to the 
respondent one thousand tons of ice within sixty days of the 
date of the agreement, and the respondent was to pay four- 
teen dollars per ton therefor as the same was delivered. 
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The first instruction given by the court for the appellant 
was entirely too favorable for him according to the evidence 
which he had introduced and on which it was partly ground- 
ed. Whether there was any rescision of the contract was 
properly left to the jury, and their verdict negativing any 
such rescision was well warranted by the evidence and must 
be held conclusive. 

The measure of damages was correctly and fairly laid down 
by the court. Where a vendor has agreed to sell and deliver 
personal property at a particular day or within a particular 
time, and fails to perform his contract, the vendee may re- 
cover in damages the difference between the contract price 
and the market value when it should have been delivered. So 
where a vendee who has agreed to purchase goods at a certain 
price, refuses to receive them, and they have fallen in value, 
he must pay the difference between their market value and 
the enhanced price which he contracted to pay—Whitmore 
v. Coots, 14 Mo. 9; Brown v. Nash, 9 Barn. & Cress. 145; 
Shepherd v. Hampton, 3 Wheat. 200; Day v. Dix, 9 Wend. 
129; Davis v. Shield, 24 Wend. 822; Masterton v. Mayor, 
&c., 7 Hill, 62; Clark v. Pinney, 9 Cow. 681; McKnight v. 
Dunlap, 5 N. Y. 587. 

The admission of evidence by the court worked no preju- 
dice to the just rights of the appellant, and upon a view of 
the whole case the record shows no error. 

The judgment must be affirmed. 

The other judges concur. 


Revusen V. Harvey, Respondent, v. St. Louis. Burcuers’ 
JOINT STOCK AND BENEVOLENT AssocraTION, Appellant. 


Contract — Sale — Delivery —Statute of Frauds.—Under the statute of frauds, 
no sale of goods is valid unless the buyer accept and actually receive part 
of the goods, or the contract be witnessed by writing. The goods must 
not only be accepted but actually received ; there must be a delivery of pos- 
session by the vendor to the vendee. 
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Appeal from St. Louis Circuit Court. 


For plaintiff the court gave the following instructions: 

1. If the jury believe from the evidence that 97 head of 
cattle were verbally purchased by an agent of defendant at 
a price agreed on; that the cattle were examined by said 
agent personally and accepted at the time of said purchase, 
or at any other time prior to their delivery, and were direct- 
ed by said agent (if he did not sooner call for them) to be 
driven to Dresden and placed in the cattle pens at said de- 
pot, and they were so driven and delivered at the time and 
place specified in the said verbal contract: and they further 
find that defendant, at any time before the loss of the cattle, 
exercised acts of ownership over said cattle by offering to sell 
the same, or any part thereof, as the property of said defend- 
ant, and that defendant by its agent brought or directed hay 
to be brought with a view to the shipment of said cattle from 
Dresden to St. Louis, and that after the delivery at Dresden 
and before the loss occurred the defendant’s agent sent word 
to the plaintiff that * * * * , the jury may infer that 
said verbal contract was executed, and that there was an ac- 
ceptance and actual receipt of said cattle by the defendant, | 
and the title to said cattle thereby vested in the defendant ; 
and if the jury so find, they will find for the plaintiff. 

2. The jury are instructed that an acceptance, within the 
meaning of our statute, may be prior to the receipt of the 
cattle; and if the jury find in this case that there was a 
verbal sale of a specific lot of cattle as stated in the petition, 
and there was an acceptance of said cattle at the time of the 
sale, and that there was a subsequent delivery of said iden- 
tical cattle at a place and time designated by the defendant, 
whereby the plaintiff parted with the possession of the cattle 
with the intent of putting an end to all his title, interest and 
possession in said cattle, such contract must be regarded as 
partially or fully executed and valid under our statute; and 
if the jury so find, they will find for the plaintiff. 


3. A delivery of specific property under a verbal sale that 
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has been examined and accepted by the vendee at a place 
described by. the vendor, is equivalent to an actual receipt 
by the vendee within the meaning of our statute. 

4, If the jury find from the evidence that the plaintiff had 
a specific lot of cattle which the defendant by its agent exam- 
ined and agreed with the plaintiff to purchase and take at 
the price of $72.50 per head, then this constituted an ac- 
ceptance of said lot of cattle prior to their delivery; and if 
the jury further find that at the time of such acceptance it 
was further agreed between the parties, that if the defend- 
ant by its agent or agents did not sooner call for said cattle 
that the plaintiff should on the 1st day of October, 1864, in 
pursuance of said purchase, deliver the same into the stock 
pens of the Pacific railroad at Dresden for the defendant, 
and that the plaintiff did so deliver said lot of cattle into the 
said stock pens at the time appointed, and leave the same 
there for the defendant, abandoning his own possession there- 
of with the view to vest the title thereto in the defendant, 
then such acceptance as aforesaid and such delivery consti- 
tuted an actual receipt of said cattle by the defendant within 
the meaning of the statute of frauds and entitles the plaintiff 
to a. verdict in this case. 

5. If the jury believe from the evidence that there was an 
acceptance and delivery of the cattle as contemplated in the 
1st instruction for plaintiff, then they must find for plaintiff, 
notwithstanding the plaintiff may after suit brought have 
taken possession of a portion of the cattle, or money the pro- 
ceeds of their sale, with or without the consent of the defend- 
‘ant or its counsel. 

The court found the issues for the plaintiff and assessed 
his damages at $3,883.10, it having been admitted by plain- 
tiff that he had received the proceeds of some 28 head of 
cattle, and judgment was given accordingly. 


Lackland, Cline § Jamison, for appellant. 


The appellant claims that the facts in this case establish 
the contract to be clearly within the statute of frauds. 
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That delivery and acceptance must be established by some 
act of the parties; that no words, however significant they 
may be, are sufficient ; and, in support of the position before 
this court, relies upon the following authorities—Shindler 
v. Houston, 1 Comst. 261; Kirby v. Johnson, 22 Mo. 354; 
Baldry et al. v. Parker, 2 Barn. & Cress. 87 (9 E. C. L. R. 
16) ; Phillips v. Bustable, 2 B. & C. 511 (ME. C. L. R. 162); 
How v. Palmer, 3 B. & A. 321 (5 E. C. L. R. 303). 

The conversation between witness George W. Wallace and 
Mr. Morse, agent of the Butchers’ Association at St. Louis, 
in nowise changes the character of the case; it occurred 
some weeks after the pretended delivery, and was of itself 
no acknowledgment that the cattle had either been delivered 
by the plaintiff or accepted by the defendant ; and if it did, 
it was mere words, which, as we have seen, can in no case, 
however strong they may be, amount to acts, and without 
which there can be no delivery within the established mean- 
ing of our statute of fraunds—2B. & ©.511; 3B. G&A. 
821; 20. & C.582; 22 Mo. 354; 1 Comst. 261; 2 Barn. & 
Cress. 37. 


Glover & Shepley, (also) for appellant. 


I. There was no delivery of the cattle at the time of the 
sale so as to take the transaction out of the statute of frauds. 

The 6th section of the statute of frauds (R. C. 1855, p. 
809) provides that no contract for the sale of goods * * * 
shall be allowed to be good except the buyer shall accept part 
of the goods as sold and actually receive the same, or give 
something in earnest to bind, &c. * * * * unless some 
note or memorandum thereof shall be in writing, &c. 


II. The fact that the plaintiff drove the cattle to Dresden 
at the time agreed on in no respect alters the situation of the 
parties, or makes that a delivery which had not been a deliv- 
ery before ; for, 

1. There was no acceptance, and without an acceptance 
there can be no delivery. This the statute requires in terms 
—Kirby v. Johnson, 22 Mo. 354; Lovelace v. Stewart, 23 
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Mo. 384; Shindler v. Houston, 1 Comst. (N. Y.) 261-7; 
Brown on Stat. Fr. § 8317. The evidence of the driving to 
Dresden makes it a part of the bargain as much as the num- 
ber and price, and requires it to be in writing just as much 
as any other part of the bargain. The danger guarded 
against by the statute is as great as to this part of the bar- 
gain as to any other part—all rest in words merely. 

2. The lien of the vendor for the purchase money was at 
no time released, and unless that takes place there cannot 
be a delivery—Brown on Stat. Fr. § 317, and decisions in 
note 2; Shindler v. Houston, 1 Comst. 769-70; Tempest v. 
Fitzgerald, 3 Barn. & Ald. 680; Holmes v. Hockins, 9 W. 
H. & G. 753; Lovelace v. Stewart, 23 Mo. 386-7. The only 
case that lends any support to the plaintiff’s views is that of 
Harris v. Matthews, 3 Jurist, 1192. 

3. There were no servants or agents of defendants there to 
receive or accept the merchandise. But, in addition to this, 
we say that that case is not law; and that in cases where the 
facts going to show a delivery and acceptance were much 
stronger than in that case, it has been held that they consti- 
tuted no delivery—Actual v. Levy, 10 Bing. 384; Meredith 
v. Mugh, 2 Ell. & Bl. 864; Norman v. Phillips, 14 Mees. & 
W. 277; Shepherd v. Pressey, 32 N. H. 55; Spinner v. Hale, 
30 Vt. 315 ; Tempest v. Fitzgerald, 2 Barn. & Ald. 680. 

III. The acts of the plaintiff and his agent negative the 
idea of delivery. The plaintiff instead of leaving the cattle 
there at Dresden, drove them away back west to the place 
from whence they were taken. 

The case chiefly relied upon, in addition to the case in 3 
Jurist, is the case of Cusack v. Robinson, 1 Best & Sm. 199. 
By an examination of that case, it will be found that at the 
time of the bargain the buyer had examined the particular 
lot of butter, selected it, and gave directions that the seller 
should apply to his agent, who would give directions how it 
should be sent to the warehouse to which he directed it to 
be sent in London; that that was a warehouse where the 
buyer received his butter, where he stored it, and from 
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whence he sold it. It was therefore, in all respects, his ware- 
house for the transaction of his butter business. After it was 
received at this warehouse, the buyer gave an order on the 
warehouseman to deliver the butter to another party. With- 
out going back to what occurred at the time of the bargain, 
one would think that the facts made out a pretty strong case 
both of delivery and acceptance. | 

The only matter which can benefit the plaintiff is what 
fell from the court as to whether there could be an accept- 
ance prior to the delivery. Prior to this case and the case of 
Morton v. Tibbetts, 15 Adol. & El. (N. 8S.) 428, it had been 
the universal understanding that the acceptance must be 
simultaneous with or after the delivery. Those cases seem 
to hold a different doctrine for the first time; but in the 
case of Saunders v. Tupp, 4 Exch. 390, all from Judges 
Parke, Addison, Rolf, and Platt, hold the doctrine that it 
must be contemporaneous with, or subsequent to, the deliv- 
ery; and that is the universal language of the courts of the 
United States, as stated in Bro. on Stat. Fr. § 317. 


' Napton, for respondent. 


It will be perceived by the court, that the only question 
before the court is whether the facts hypothetically assumed 
in the instructions, and which indeed we may say were 
clearly proved on the trial, made out a case of sale valid un- 
der the statute of frauds, and we maintain the affirmative. 

As the only defence attempted in this case is the statute 
‘of frauds, and that statute has been judicially examined, 
and every clause and expression in it judicially settled, the 
question must be regarded as one of authority and prece- 
dent mainly. 


Homes, Judge, delivered the opinion of the court. 


The plaintiff sues for the price of a herd of cattle, sold 
and delivered to the defendants. It appears that the defend- 
ants’ agent went to the farm of plaintiff in Pettis county, 
examined the cattle and bargained for the whole herd. The 
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price and number of the cattle were agreed upon, and they 
were to be driven by the plaintiff to Dresden, a station on 
the Pacific railroad and delivered into the cattle pens at that 
place, on or before the last day of September, unless the 
defendant came for them before that time, and they were 
driven by the plaintiff’s agent to Dresden, and put into the 
stock pens on that day, but there was nobody there to receive 
them on behalf of the defendants, and they were driven away 
again to a herding place by the same agent. The cattle re- 
mained in the possession and control of the plaintiff or his 
agent, as it would seem, until they were captured by hostile 


forces and lost. There was no memorandum in writing; no ~ 


part of the price was paid, and there was no actual change 
of possession at the time. The cattle were never actually 
delivered into the possession of the defendants, or of any 
agent of theirs who was authorized to receive them in their 
name. 

The statute provides that no sale of goods shall be valid 
unless the buyer shall accept part of the goods so sold and 
actually receive the same—Rev. Stat. 1855, p. 809, § 6. .The 
goods must not only be accepted, but actually received. An 
acceptance ascertains the identity and quality of the goods 
sold, and the receiving of them changes the possession. 

The question here is not so much of an acceptance as of a 
delivery and receipt of the cattle. The number and quality 
of the cattle were sufficiently ascertained, but there was no 
delivery of possession. Mere words were not enough for the 
purpose. There must be some unequivocal acts of acceptance 
and actual receipt of the property—Kirby v. Johnson, 20 Mo. 
354; Shepherd v. Pressey, 82 N. H., 49; Shindler v, Hous- 
ton, 1. Comst. 261; Meredith v. Neigle, 2 El. & Black. 363 ; 
Morton v. Tibbett, 15 Adolph & El. (N.S.), 428; Cusack 
v. Robinson, 1 Best & S., 297 ; Matthews v. Harris, 3 Jur. 
1192 ; Cunningham v. Ashbrook, 20 Mo. 553. ~~ 

A delivery of possession necessarily implies a change of 
the dominion and control over the property. Without an 
acceptance and receipt there can be no such thing as a de- 


— 


| 
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livery. In the case of cumbersome articles, not admitting 
of strict manual delivery, symbolic acts which clearly signify 
that the dominion and control over the property has been 
actually transferred from the vendor to the vendee, may 
sometimes be sufficient, as it was held in Bass et als. vy. 
Walsh, ante p. 192. A drove of cattle is a thing that or- 
dinarily implies the inevitable care and control of some per- 
sons in whose charge they are. These cattle continued to be 
in the charge and control of the person appointed by the 
plaintiff as his agent to drive them to the place named, and 
then deliver them to the buyer. They never passed out of 
his possession into that of the defendants, or of any agent or 
servants of theirs. The vendor’s lien was never lost. The 
terms of sale were cash on delivery. It isnot probable that 
the vendor intended that the property should pass beyond 
his control until the matter of payment was arranged to his 
satisfaction. When no person was found at the place of de- 
livery to receive and pay for the cattle, they were driven 
away and herded elsewhere by this same agent of the plain- 
tiff. There was no evidence on which it can be maintained 
that this person was constituted or had become the agent of 
the defendants. No connection between him and them was 
shown. In Williams v. Evans’ Adm’r, anée p. 192, the per- 
sonal dominion of the vendor over the slaves sold had been 
surrendered to the vendee, and the jailor in whose actual 
charge they were, with the understanding of all parties, 
had been constituted the agent of the vendee, and became 
the custodian of the property on his behalf. That the plain- 
tiff here may have considered that the defendants would be 
chargeable with the expense of keeping the cattle after the 
day named for delivery, or even before, would be nothing to 
the purpose. Nor would it have made any difference if the 
defendants had been privy to that understanding—Kirby v. 
Johnson, 2 Mo. 854. It would have answered merely to 
another condition on which only a delivery would actually 
be made by the vendor, at a subsequent time, or at another 
place at his option. In Doorley v. Varley, 12 Adolph & El. 
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632, there was a change of possession and an actual receipt 
of the goods. The property is in transitu while it remains 
in the possession of the vendor—6 Barn & Cr. 422. 

It appears that the defendants had intended to transport 
the cattle on the railroad, had engaged cars, and had pro- 
vided hay for their keeping. It does not appear that the 
railroad company was to receive the cattle into the charge of 
their agents on behalf of the defendants, whether at the cars, 
or at the stock pens, nor that it was the practice of the com- 
pany to do this in any case. The evidence goes no further 
than to show that the defendants had intended to receive 
them at the stock pens for transportation on the railroads 
under their own charge and control. But neither they nor 
any agent or servant of theirs was there on that day to re- 
ceive them at all, and they were not received. In Cusack y. 
Robinson, 1 Best & Smith, 297, the goods were received at 
the warehouse appointed by the defendant into custody of 
his own agent, and were delivered out again upon his order. 
There was clear evidence of an acceptance and actual receipt 
of the goods in Matthews-v. Harris, 3 Jur. 1192. The 
goods were delivered at the Plough Inn, where the defend- 
ant was to receive them, and where he boarded, to one of 
the servants at the inn, who actually received them, and 
might therefore be deemed and was deemed to be the serv- 
ant of the defendant for that purpose. There clearly was no 
such delivery and receipt in this case. The plaintiff never 
parted with the possession of the property to any agent or 
servant of the defendants. His personal dominion over the 
cattle in charge of his own agent still continued as before. 


The whole case depends upon this question. Now there 
can be no delivery but to some person. The personal do- 
minion over the property must be transferred from the ven- 
dor to the vendee. If there had been any agent of the defend- 
ants at Dresden, or any person at the cattle pens, whether the 
servant of the defendants or of the railroad company, who 
was authorized to receive the cattle on behalf of the defend- 





ST. LOUIS. 





Steinberg v. Kintzing. 





ants, and if any such person had actually received them into 
his own charge and control for the defendants, there could 
have been no doubt about an acceptance and receipt, and an 
actual delivery. Nothing of this kind was done, and we are 
of the opinion that there was no sale within the meaning 
of the statute of frauds. 

It follows, from this view of the case, that the defendants’ 
instructions should have been given, and the plaintiff’s in- 
structions refused. 

Judgment reversed and the cause remanded. The other 
judges concur. 


SoLomon STEINBERG, Appellant, v. Cuarues S. Kinrzine, Re- 
spondent. 


Contract—Sale.—Defendant sold tobacco to plaintiff, to be paid for in cash on 


delivery. Plaintiff not having the money, the time of payment was by 
agreement extended for ten days. The money not being paid within that 
time, defendant resold the tobacco. Held, that the plaintiff had no cause of 
action. 


Appeal from St. Louis Circuit Court. 


R. L. Farnsworth, for appellant. 
Lackland, Cline & Jamison, for respondent. 


I. There was no error in the action of the court below. 
The case was submitted to the court on the evidence with- 
out any instructions being asked or given, and the court on 
the weight of evidence found for the defendant, and this 
court will not review as to the weight of evidence. 

II. The contract upon which the plaintiff relies was within 
the statute of frauds, and the memorandum offered in evi- 
dence was not sufficient to bind the defendant, nor had any 
act been done to take the contract out of the statute—Bro. 
on Fr. §§ 356-7; Sto. on Sales, §§ 403, 276, 278, 280.; Hill. 
on Sales, p. 37, § 4. 
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Face, Judge, delivered the opinion of the court. 


The simple question in this case being whether it is within 
the statute of frauds or not, it requires but a brief consid- 
eration. The following memorandum is relied upon by the 
appellant as sufficient for the purpose of taking it out of the 
statute, viz. : : 

“St. Louis, Mo., June 80, 1864. Mr. S. Steinberg— 
Bought of Chas. 8. Kintzing, wholesale grocer, No. 54, cor- 
ner of Vine and Olive streets—66 bbls.°° St. Louis Mild 
Tobacco, 90 lbs. ea.=5,940, at 15 cts. =$924. Free of stor- 
age for 30 days.” 

M. A. Lindsley testified that he made the contract of sale 
with the plaintiff Steinberg, and delivered to him the bill so 
made out, expecting the money to be paid at the time; that 
the money was not paid, nor any part of it, and no portion of 
the tobacco delivered ; that to his surprise he was informed by 
the plaintiff that he did not have the money, and desired an 
extension of time for ten days to enable him to go to the city 
of Memphis, his principal place of business, and remit the 
amount to the defendant—the tobacco in the meantime to 
remain in possession of the defendant, and to be delivered 
on the request of the plaintiff. The money was not sent 
within the time limited, and on the 15th or 16th of July fol- 
lowing the tobacco was resold, having considerably advanced 
in price during the time. 

On the 23d of July plaintiff by his agent offered to pay the 
price of the tobacco and requested its delivery. 

All of the facts and circumstances must be taken together. 
The bill made out by the agent is to be interpreted by his 
explanation of the facts. Upon the case thus presented there 
was no error in the Circuit Court in finding for the defend- 
aut and entering up judgment accordingly. 

The other judges concurring, the judgment of the court 
below will be affirmed. 


15—VOL. XXXIX. 
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JacoB Woopspurn AND THomaS Scott, Appellants, v. Joun 
CocpaL anD G. F. Meyer, Respondents. 


1. Contract —Sale — Statute of Frauds. — A sale of personal property is valid 
under the statute of frauds without an actual delivery, if any part of the 
price be paid and accepted as earnest money to bind the bargain. 

‘2. Action for Personal Property—Damages.—In an action for the delivery of 
personal property, if the verdict be for defendant the measure of damages 
will be the value of the property at the time of the seizure, with interest 
thereon up to the time of trial. 

8. Trial—Exceptions—Evidence.—The reason for objections to the admission 
of evidence must be stated in the bill of exceptions. 


Appeal from St. Louis Court of Common Pleas. | 


The instructions given and refused were as follows : 


Given for the plaintiffs —“‘If the jury find from the evi- 
dence that the said Yokum, Gaunt & Scroggins sold and de- 
livered the staves to the plaintiffs, and that plaintiffs were at 
the time of the sale the owners of and entitled to the posses- 
sion of the said staves, and that the defendants afterwards 
without the knowledge or consent of plaintiffs took posses- 
sion of said staves and carried them away, then you must 
find for the plaintiffs.” 

Given by the court on its own motion, to which plaintiffs 
excepted—In order to consider the goods Richard M. Gaunt 
may have received at the store of Meyer as earnest to bind 
the bargain for the sale of the staves, the goods must have 
been sold and purchased and accepted by said Gaunt on ac- 
count of the sale of the staves.” 

Plaintiffs’ instructions refused : 

1. If the jury believe from the evidence in the case that 
there remained anything to be done as between the defend- 
ants and the said Yokum, Gaunt & Scroggins to consummate 
a sale of the property mentioned in the petition, such as as- 
certaining the number or quantity by counting, the paying 
of the consideration or a part thereof, then there passed to 
said defendants from the said Yokum, Gaunt & Scroggins 
no title to the said staves, and you must find for the plaintiffs. 
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2. If the jury believe from the evidence ins the case that 
the property mentioned in the petition was the property of 
Yokum, Gaunt & Scroggins, and that they sold and delivered 
the same to plaintiffs through the agents of plaintiffs, and 
that the defendants afterwards took possession of the said 
property without the knowledge or consent of plaintiffs and 
earried the same away, then you must find for the plaintiffs. 

3. The jury are instructed that in order to constitute a 
complete sale of the property mentioned in the petition from 
Yokum, Gaunt & Scroggins to the defendants there must 
have been an ascertainment of the number or quantity of the 
staves by counting them, and there must have been an actual 
delivery of the same or a part thereof to the defendants. 

4, The jury are instructed that the goods received of Rich- 
ard M. Gaunt at the store of defendant Meyer, in order to 
constitute an earnest for the purchase of the staves, must 
have been so given by the defendants and received by the 
said Yokum, Gaunt & Scroggins on account of said staves, 
unless they were so given and received by express agreement. 

5. If the jury should find for the defendants, yet if they 
believe from the evidence in the case that the defendants 
have never paid the said Yokum, Gaunt & Scroggins for 
the said staves, and that the plaintiffs have paid to them the 
price and value of the said staves, they must estimate the 
damages at only the difference between the net cost of the 
staves at St. Louis and their value in the St. Louis market 
at the time they were sold. 

6. If the jury believe from the evidence in the case that 
the said order was presented on the 22d day of March, 1863, 
at the store of G. F. Meyer, by the payees therein named, 
for payment, and that payment thereof was refused or failed 
to be made; or if they believe from the evidence that it was 
agreed by and between the said defendant Cogdal and the 
said Yokum, Gaunt & Scroggins that at the time said note 
was made and signed by the said Cogdal and delivered to 
the said Yokum, Gaunt & Scroggins, the said Meyer should 
sign the same when the said order was presented to him for 
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payment, and that the said note was presented at the said 
store of said Meyer on the said 22d day of March, 1868, for 
the purpose of obtaining the signature of said Meyer, and 
that he refused or failed then and there to sign said note,— 
then from that time the said Yokum, Gaunt & Scroggins had 
the right to rescind the whole contract and retain the staves ; 
and if they believe from the evidence that they from that 
time regarded and treated the contract as null and sold the 
said staves to plaintiffs, then they must find for the plaintiffs. 




































e Defendants’ instructions given : 


1. The jury are instructed that a sale of chattels is good 
although no transfer of possession may have been made when 
the purchaser has given or paid any money or property as 
earnest to bind the bargain ; if, therefore, the sellers of the 
staves, or one of them, received any goods in part payment 
for them, the bargain was binding without an actual deliv- 
ery of the staves. 

2. If the jury find from the evidence that Yokum, Gaunt 
& Scroggins sold and delivered the staves to defendant Cog- 
dal, on credit, before Woodburn & Scott bought the same, 
then the jury should find for the defendant Cogdal, although 
they may also find from the evidence that Cogdal failed to 
pay the amount of said purchase. 


3. If under the instructions and evidence the jury find 
for the defendant, the jury will assess the present value of 
the property, and also separately damages for the taking and 
detention of the same from the time the said property was 
taken from the defendant until the day of trial. 


To the granting of which instructions plaintiffs then and 
there excepted. 


Krum & Decker, for respondeuts. 


I. This court will not consider objections to testimony ap- 
pearing in the record unless the grounds of such objection 
are stated to the court below and appear in the record, al- 
though general exceptions may have been reserved—Rosen- 
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heim v. Am. Ins. Co., 33 Mo. 235 (affirming Field v. Hun- 
ter, 8 Mo. 181; Frost v. Prior, 7 Mo. 316; Dickey v. Mala- 
chi, 6 Mo. 186; Dozier v. Jerman, 30 Mo. 220); also Green 
y. Gallagher, 35 Mo. 228. 

But it will be seen that the plaintiff had previously offered 
evidence by his witness Gaunt, in minute detail relating his 
interview with Meyer’s clerk at the presentation of the order, 
and he has no right to complain that the clerk should state 
his version of the same interview. Besides it was entirely 
competent, being upon the question of the receipt of prop- 
erty by Gaunt on this sale to Cogdal; it was part of the 
res geste. 

II. The court, at the instance of respondents, properly ex- 
cluded part of the deposition of Gaunt on file as evidence in 
the cause ; this part related to Gaunt’s willingness, at the 
time of his examination, to return the note and draft. It 
was irrelevant and incompetent evidence. 

III. Every instruction refused by the court was properly 
refused. 

(a) That any counting of the staves (as declared by ap- 
pellants’ 1st and 3d instructions) was necessary to a com- 
plete transfer of the property seems absurd, when they were 
subject to coopers’ count in the market, and the payment 
was to be made subject to coopers’ count as per agreement 
in evidence. 

(6) The 4th instruction is unintelligible, but the court 
substantially gave it of its own motion. 

(c) By the 5th instruction the statute of replevin was to 
be overturned in favor of appellants. 

The statute gives to defendant the election to have the 
property in specie or its value, and damages for its deten- 
tion. By this instruction he was only to recover the differ- 
ence between the price he agreed to pay Cogdal and the 
value at the time of seizure. Besides, he is entitled to offset 
to Yokum, Gaunt & Scroggins any debt which he holds 
against them when they demand pay on the note. 

The sixth instruction was properly refused, because it de- 
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clared that a failure on the part of Meyer, the drawee, to pay 
the order on presentment operated as a rescision of the sale. 


IV. Upon the whole case, the respondent has shown a 
complete property in the staves by purchasé and delivery at 
the appointed place long before plaintiffs’ purchase. 

As to what constitutes a delivery depends of course upon 
the nature of the article; where it is bulky and cannot be 
manually kept, circumstances must decide. In this case, 
they were directed to deliver staves on the bank of the Ohio 
river; after the staves were there hauled and Cogdal noti- 
fied thereof, and he came up and received them and paid for 
them, part by a draft and part by an agreement or note, at 
a fixed price per thousand, the staves were thereafter at his 
risk, and the transfer of property was complete as it could 
be. The ascertained amount of coopers’ count was only ne- 
cessary to arrive at the whole amount due, but was entirely 
unnecessary to a complete transfer of the property. The 
whole question has been exhausted by this court in Bass et 
* als. v. Walsh, ante p. 192, to which respondent refers. 


V. There is evidence of bad faith in this case on the part 
of appellants; there was testimony tending to show that 
their agents, Phillips & Butler, knew of Cogdal’s purchase ; 
and the fact that one of the stave cutters (Scroggins) failed 
or refused to go into the second sale, shows they intended to 
‘play sharp” on Cogdal. Phillips said to Dunton that they 
were sorry they had taken the staves from Cogdal, and that 
they tried to swindle a man who would not allow them to be 
swindled. 


Voorhis and Mason, for appellants. 


Faae, Judge, delivered the opinion of the court. 


The following general statement of the case will show the 
points presented for the consideration of the court. 

The defendant Cogdal being in possession of a certain 
quantity of staves, the plaintiffs, claiming to be the owners, 
commenced suit therefor in the Court of Common Pleas for 
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St. Louis county, under the provisions of that portion of the 
practice act relating to the claim and delivery of personal 
property. Meyer failed to appear and plead to the petition, 
and judgment was taken against him by default; but there 
was no further prosecution of the suit as to him, the case be- 
ing tried by a jury upon the issues tendered by the separate 
answer of Cogdal. Both plaintiffs and defendant claim to 
be the owners of the property by purchase from the same 
parties in the State of Illinois. It is shown that Cogdal con- 
tracted with these parties sometime during the winter of 
1862 and 1863 to furnish him a quantity of staves, to be de- 
livered on the bank of the Ohio river; that on or about the 
10th of March, 1868, the lot of staves in question, supposed 
to be about 17,000, were delivered as aforesaid, and Cogdal 
agreed to purchase them at $13 per 1,000, giving at the time 
an order on the said G. F. Meyer for $100, and executing 
his note payable in the month of May thereafter for the bal- 
ance. The actual number, as shown by the note, was to be 
ascertained by the coopers’ count when the staves were taken 
to market; and the contract between the parties was that 
Meyer should also sign the note with Cogdal. The order 
and note were presented in due time at Meyer’s place of 
business, but he was not in, and his clerk having no money 
to pay the note endorsed an acceptance upon it in Meyer’s 
name, and directed the holder to call at a future ddy, when 
the amount would be paid and the note signed according to 
tlhe agreement—all of which was satisfactory. A small 
amount of goods was taken by the holder of the order and 
note, and charged to Cogdal. 

There was no farther attempt to collect the amount of the 
order, or to procure Meyer’s signature to the note, but the 
staves were resold to the plaintiff in this suit; Cogdal in the 
meantime got possession of the staves and shipped them to 
St. Louis, where they were taken out of his possession by 
legal process. The real question for the jury was whether 
there was such a sale and delivery to Cogdal as to transfer 
to him the ownership of the property. We think it was fair- 
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ly presented to the jury by the instructions, and if there ap- 
peared to be no other reason’ for disturbing the verdict the 
judgment of the court below would be affirmed. It will be 
unnecessary to comment upon each of the instructions sepa- 
rately. 

The instruction given at the instance of plaintiffs very 
fairly presented the question of the ownership of the staves 
at the time Cogdal took possession of them. It made no dif- 
ference whether the plaintiffs claimed by purchase made in 
their own proper person or by agent, and the giving of the 
instruction based upon the theory of their purchase through 
an agent could really have made no difference in the finding 
of the jury. Two of the instructions asked by plaintiffs and 
refused were drawn upon the theory that the counting of the 
staves and an actual delivery were necessary to complete the 
sale; they were manifestly improper. The testimony in re- 
lation to the counting of the staves tended to show that that 
was necessary only to ascertain how much would be due 
upon the note. The jury were told that a sale of personal 
property was good, notwithstanding there was no actual de- 
livery, if anything had been paid to bind the bargain. 

Another instruction, designated in the bill of exceptions 
as number 4 of the series asked by plaintiff and refused by 
the court, is not very intelligible ; but the idea seems to 
have been that the goods sold to the holders of the note, in 
order to bind the bargain for the staves, must have been 
accepted upon an express agreement for that purpose. But 
the other instruction given for the defendant sufficiently cov- 
ered this point, and in a more intelligible form. The last 
was in reference to the measure of damages. It asserted 
the rule to be upon a finding for the defendant, that his dam- 

ages must be estimated at the difference between the price 
at which he had contracted for the staves and the price in 
the St. Louis market at the time they were sold. The court 
committed no error in refusing this instruction. 
However, the measure of damages was not correctly stated 
in the instruction given for the defendant, and the case must 
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be reversed and remanded for trial in accordance with the 
views herein presented. The true measure of damages in 
such cases is the value of the property at the time of seiz- 
ure, with interest thereon at the rate of six percent. per an- 
num until the time of trial. 

Another point in reference to the admission of improper 
evidence is raised by the appellants’ brief, but will not be 
considered because the bill of exceptions fails to state the 
grounds upon which the testimony was objected to at the 
time of trial. It has been uniformly held by this court that 
such objections must be specifically shown by the record to 
entitle them to any consideration here. 

For the reasons above stated, the judgment of the court 
below will be reversed and the cause remanded. The other 
judges concur. 


—_—_++o@o-——__ 


PIERRE CHOUTEAU, Jr., JAMES Harrison, FELIX VALLE, AND 
JULES VALLE, Respondents, v. ARCHIBALD C. GODDIN AND 
JosepH L. StepHENS, Appellants 


1. Contract—Evidence—Sale.—The printed conditions under which a sale by 
auction proceeds cannot be varied or contradicted by parol evidence of the 
verbal statements of the auctioneer made at the time of sale, except for the 
purpose of showing fraud; but parol evidence not inconsistent with the 
terms of sale and explanatory of them is admissible. The wrecks of steam- 
boats, lying in the Mississippi river, were sold by name as lying at certain 
localities ; the names of the boats as applied to the localities were reversed. 
Held, that evidence was admissible‘to show that the materials were lying 
in the river at the localities named, and that the names were wrongly given. 

2. Estoppel in pais—Evidence.—Where a party by his acts or words induces 
another to believe in the existence of a certain state of things, and to act 
upon that belief so as to alter his previous condition, he will be estopped 
from averring to the contrary against the party so altering his condition. 
The action of a partner or part owner, acting as agent for all the owners, 
will conclude the other partners or part owners. 


Appeal from St. Louis Court of Common Pleas. 


This was an action brought to October term, 1863, for 
damages for the alleged wrongful taking and carrying away 
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of certain property of plaintiffs. The petition alleged a 
purchase by plaintiffs, as partners under the firm name of 
Chouteau, Harrison & Vallé, in October, 1862, at a public 
sale of property of the United States, a certain damaged and 
sunken steamboat, with her tackle and apparel, lying on the 
Tennessee shore of the Mississippi river opposite “ Island 
No. Ten”; and that after said purchase defendants took pos- 
session of said boat on or about the 13th October, 1862, and 
wrecked said boat and took out of her the boilers, engines, 
machinery, &c., which they allege to be worth $7,500. 

The answer denied that plaintiffs were the purchasers of 
the steamer described in the petition, but averred that de- 
fendants were the purchasers of said property at a sale made 
by one Geo. D. Wise, captain and quartermaster of the 
United States, upon a printed advertisement and which was 
read at said sale. 

Defendants further alleged that the boat mentioned in 
the petition, though not named therein, was named in said 
notice of sale, and was the Grampus; and by that name was 
known, described and sold at such sale, and by that name 
was bought by defendant Stephens. At that sale defendant 
Goddin bought the Yazoo, and after said sale acquired a joint 
interest with said Stephens in the Grampus, and said Ste- 
phens acquired a joint interest with Goddin in the Yazoo; 
that at said sale plaintiffs bought the Mohawk and three other 
boats named in said notice of sale, but did not buy the 
Grampus; the boats were all sold as they then lay. That 
about the 9th of October defendant Goddin went down with 
hands to take possession of the Yazoo and Grampus and 
wreck them, and plaintiffs also sent down at the same time 
hands, under the direction of one Carlin, to wreck the boats 
bought by them. There was then some doubt whether the 
boat in controversy was in fact the Grampus or the Mohawk, 
all parties being then in doubt where the Grampus actually 
lay ; but it was soon made to appear by statements of resi- 
dents cognizant of the facts, that the boat in controversy was 
the Grampus, and that the Mohawk lay about six miles be- 
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low. That both of said boats had been so injured and defaced 
by the action of the water while the river was high that their 
names were not apparent, and it was only by the statements 
of those who knew the boats before they were damaged that 
their identity could be determined. That when plaintiffs by 
their agents commenced wrecking said Grampus, defendants 
notified them to desist. That afterwards, about 20th Octo- 
ber, said property being in the actual possession of no one at 
the time, defendants rightfully took and carried the same 
away as their own lawful property, without any unlawful 
force or violence, and converted same to their own use; de- 
nied that the property was in plaintiffs’ possession at the time 
it was taken, or that it was previously ever in the lawful pos- 
session of plaintiff; denied that said boat was sold and bought 
by the description of any precise locality, but said that the 
same was sold and bought by name as the steamer Grampus. 

Wise, assistant quartermaster U.S. A., testified to the 
effect that a number of boats, including the Grampus, had 
been used by the rebels in the late war, and were wrecked 
by them in the vicinity of Island No. 10 and abandoned ; 
they were afterwards taken possession of by witness and sold 
at public auction; says he took them as prizes of war ; sold 
them under approval of his commanding officer at Cairo, 
Ills., about 3d October, 1862; public notice of sale given by 
advertisement in St. Louis, Cairo, and Cincinnati newspa- 
pers; that advertisement is as follows: 

‘‘ Sale of steamers.—I shall offer at public sale on the 3d 
day of October next, at Cairo, llls., the following wrecked 
steamboats captured from the rebels and now lying near 
Island No. 10 and New Madrid: Prince, Yazoo, John Si- 
monds, Grampus, Mohawk, and Winchester. They will be 
sold as they lie, and payment to be made within ten days af- 
ter the sale, in Treasury notes. Cairo, Ills., Sept. 25, 1862. 
—Geo. D. Wise, Capt. & Ass’t Q. M.” 

The witness further stated that plaintiffs bought at that 
sale the Manchester, Mohawk, John Simonds, and Prince. 
He (witness) gave plaintiffs—or rather Chouteau, Harrison 
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& Vallé—a bill of sale of the boats bought by them, of which 
the following is a copy: 

_ “Cairo, Ills., October 3d. —I hereby certify that I have 
sold to Chouteau, Harrison & Vallé, through their agent J. 
D. Carlin, acting under orders from M. C. Meigs, Q. M. Gen. 
U.S. A., and acting under Rear Admiral Chas. H. Davis, 
commanding Mississippi flotilla, the following named boats 
at public auction: Steamer Manchester, $130; steamer Mo- 
hawk, $475 ; steamer John Simonds, $1,000; steamer Prince, 
$935=$2,540.—G. D. Wise, Capt. & Ass’t Q. M.” 

“J. L. Stephens bought the Grampus at said sale. I exe- 
cuted a bill of sale to him for the same, which is hereto at- 
tached and marked 

“ ¢ (Exhibit A.)—Office of U. S. Gunboat Flotilla, Cairo, 
Ills., October 3, 1862.—I hereby certify that I have sold to 
J. L. Stephens, acting under orders from M. C. Meigs, Q. M. 
Gen. U.S. A., and Act’g Rear Admiral C. H. Davis, comd’g 
Mississippi flotilla, the following named steamboat at public 
auction: Steamer Grampus.—G. D. Wise, Capt. & Ass’t 
Q. M.’ 

“The boats were sold on the terms and conditions as men- 
tioned in the advertisement, and I referred frequently to the 
report of Capt. Bissell, which I had in my hands at the time 
of sale. Mr. Stephens paid for the boat on the same day and 
place of sale. J. D. Carlin represented Chouteau, Harrison 
& Vallé at that date; the paper hereinbefore copied as given 
to Chouteau, Harrison & Vallé was given to Carlin at Cairo 
on the day of sale; the matter was not settled until after- 
wards, on the 27th day of December, 1862; the matter was 
fully settled with Chouteau, Harrison & Vallé. In making 
the sale I acted under the usual authority, and proceeded in 
the usual method of disposing of such property. I am un- 
der the order of the War Department.” 

On cross-examination witness further stated, in substance, 
that he never saw any of these wrecks, except such a view 
as he could have on passing down the river; saw no names; 
only knew of the names from rumor. Witness being shown 
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paper marked “189,” in his book of registered letters, said, 
“it is an unofficial report of Capt. Bissell, of the engineers, 
to me, giving results of an examination of certain wrecked 
rebel boats captured by the gunboat flotilla, with a view to 
enable me to make the best disposition of the property for 
the interest of the Government. He examined wrecks and 
made report at my instance. This paper is the original re- 
port made by Bissell and handed to me; it is in my custo- 
dy.” Witness refused to give the original, but gave a sworn 
copy, which was objected to by defendants’ counsel as irrel- 
evant and incompetent. The paper is as follows: 

“ Steamer Winchester, tackel and apparel, lies on bar Mis- 
souri shore opposite No. 10, value $——. Steamer Mohawk, 
tackel and apparel, on Tennessee shore opposite Island No. 
10; machinery and boilers, new and strong, entirely over 
(sic) water; value $2,000. Steamer John Simonds, tackle 
and apparel; machinery and boilers large and nearly new, 
very good, wrecked and in a barge alongside; in river near 
Island No. 10, value 7 to $8,000. Steamer Yazoo, tackle 
and apparel ; new boat, new boilers and machinery ; she lies 
on her side, but straight, and can be easily saved entire; on 
_ bar No. 10; value $5,000. Steamer Grampus (mate of Mo- 
hawk), nearly under water, below Island No. 10, value 
$1,000. Steamer Prince, tackle and apparel; lies on bar 
opposite New Madrid, high and dry; value $2,000; consid- 
erable ammunition on her, but dangerous and hardly worth 
saving. Estimated amount of projectiles at New Madrid and 
No. 10, two thousand tons; part left at each place—part 
(1,000 tons) taken to Memphis, 200 tons to Columbus ;— 
they have been so mixed up that I cannot distinguish or 
specify amount from either place. (Signed,) J. W. Bissell.” 

The witness further stated that this was the paper he said 
he held in his hand when sale was made and boats were be- 
ing cried off; also, that he gave to Chouteau, Harrison & 
Vallé a bill of sale, a copy of which is annexed to deposition. 
Defendants’ counsel objected to question asking for the pa- 
per and to the introduction of a copy. 
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‘Received, St. Louis, Mo., December 27, 1862, of Chou- 
teau, Harrison & Vallé, of St. Louis, Mo., twenty-five hund- 
red and forty dollars, being payment in full for the following 
wrecks of steamers purchased at public sale at Cairo, Ills., 
October 3, 1862, viz.: Steamer Winchester, tackle and ap- 
parel; lies on bar on Missouri shore opposite Island No. 10 
—$130. Steamer Mohawk, tackle and apparel, on Tennes- 
see shore opposite Island No. 10; machinery and boilers 
new and strong, entirely out of water—$1475. Steamer John 
Simonds, tackle and apparel; machinery and boilers large 
and nearly new, very good, wrecked and on a barge along- 
side; in river near Island No. 10—$1,000. Steamer Prince, 
tackle and apparel; lies on bar opposite to New Madrid, 
high and dry ; considerable ammunition on her, but dam- 
aged badly and hardly worth saving —$ 935=$2,540.— Geo. 
D. Wise, Capt. & Ass’t Q. M.” 

He said the foregoing was a correct copy. Witness stated, 
in answer to question which was objected to, that no ques- 
tion arose at time of sale as to the name of the boat secondly 
described in Bissell’s report and in bill of sale to Chouteau, 
Harrison & Vallé. In answer to question whether the de- 
scription of the localities of these boats as contained in Bis- 
sell’s report were read at the sale before the boats were cried 
off, witness said he read everything from Bissell’s report that 
he thought advisable at the sale, and among the things read 
was the description of the localities where the respective 
boats were lying. In answer to question, “ Were these 
boats not sold by the names and description as to locality 
and condition given them by Capt. Bissell in said report ?” 
he said they were. 

On his re-examination, witness said: “I gave to agent of 
plaintiffs permission to copy Bissell’s report on same day of 
sale, and after the sale I allowed no other copy to be made, 
and did not allow any of the bidders or other persons to see 
Bissell’s report before or during the sale; do not think de- 
fendants or Carlin knew I had it at the time of sale. Carlin 
requested a copy of it. About 24th or 25th October, 1862, 
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first heard of a controversy respecting the Grampus ; this 
was after I had delivered the papers referred to in my direct 
examination and before the delivery of those mentioned in 
my cross-examination ; and I directed my clerk, in making 
out of bill of sale referred to in my cross-examination, to 
copy the description in Bissell’s report.” Witness gave no 
reason why he did not embody description in Bissell’s report 
in first bill of sale given to plaintiff, or in that to Stephens, 
except he supposed the parties knew more about the boats 
than he did, and did not anticipate any difficulty ; he was 
applied to by both parties to interfere, but declined to do so; 
this was about 1st November. He told clerk to make out 
bill to Chouteau, Harrison_.& Vallé, and referred him to Bis- 
sell’s report. 


Defendants objected to the reading of part of the deposi- 
tion of Wise, because the same was incompetent as contra- 
dicting, adding to, and varying from the printed advertise- 
ment and bills of sale read in evidence to Jas. L. Stephens, 
and that from Wise to plaintiff of October 3,1862. The ob- 
jection was overruled and said evidence permitted to be read, 
to which ruling defendants excepted. 


Plaintiffs next read the deposition of Silvers, an auction- 
eer at Cairo, wlro sold the boats for Capt. Wise; he said the 
terms were cash, and they were sold from a descriptive list 
from a survey by Col. Bissell. The witness then testified as 
to the location and description of said steamers: ‘ The first 
boat offered was the Winchester, but no bidders ; the second, 
Mohawk, on Tennessee shore opposite Island No. 10, machin- 
ery and boilers clear out of water, valued at $2,000, bought 
by Carlin (agent) for $475. 

On cross-examination he stated, in substance, that at time 
of sale he had nothing but the description made by Bissell ; 
the original of that paper was given him to sell by, and by 
which he did sell. The description from that paper by 
which the Grampus was sold is as follows: “ Steamer Gram- 
pus (mate to Mohawk), nearly under water, below Island 
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No. 10, value $1,000. J. L. Stephens became the purchaser 
of the Grampus at $50.” 


Defendants objected to part of said deposition of Silvers as 
adding to or varying from the printed advertisement of the 
sale, also of the bill of sale executed by said Wise to the 
purchaser, viz.: the statement as to the terms of the sale 
being cash, and that said boats were sold by a descriptive 
list from the survey of Bissell. 


James D. Carlin, a witness for plaintiffs, testified in sub- 
stance, that “in September, 1862, was sent by plaintiffs to 
attend sale of wrecks. I first examined wrecks; was at sale. 
Wise showed to the persons present the order of sale and 
advertisement, and read off the names of the different boats. 
The persons on shore said that the boat lying on the Tennes- 
see shore was the Grampus. Goddin and Stephens heard this 
statement.” This last evidence objected to by defendants as 
hearsay, and contradicted, &c., by the advertisement and 
bills of sale to Stephens and to plaintiffs of October 3, 1862. 
Objections overruled and exceptions saved. Witness and 
Goddin bid on the Grampus, and witness bought it at $475. 
“T saw the Mohawk lying high and dry, in good order. I 
could not wreck the one below the island first, called the 
Grampus. I bought according to said description, and not 
by the name. I did not bid on the Mohawk.” This evi- 
dence objected to by the defendants for the reasons before 
stated, and because witness stated conclusions of law. Over- 
ruled, and defendants excepted. ‘ Goddin and I went to- 
gether from Cairo. The first boat we came to was the one 
I bought. Goddin said, ‘There is one of your boats.’ ”’— 
Defendants objected to statement because it contradicts and 
varies the printed advertisement and bill of sale aforesaid, 
and because, even if admissible as to Goddin, was inadmissible 
as to Stephens, and could not affect his right or title to the 
property in controversy, or to make him liable to a supposed 
trespass thereto. Objection overruled, and defendants ex- 
cepted. “The boat I bought and that Goddin bought were 
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about six miles apart; my boat was high and dry; did not 
wreck any boat except the one I bought.” Defendants ob- 
jected for the reasons above stated. Overruled. “ After I 
worked one day, Goddin notified me not to work any more ; 
that he had bought her. After I placed stuff on the bank, 
defendants took it away.” 

On cross-examination testified as to value, and also that 
he saw advertisement in paper before he went down. “I 
saw after I got there (getting it from Wise) a list of boats 
and appraised value.” 


James Collins, next witness for plaintiffs, testified as to 
value of machinery, &c.; Dowdall also testified as to same 
thing, as also Kilpatrick and N. L. Milburn, the latter of 
whom assisted in wrecking the boats, and stated, that, “as 
we were going down, Goddin said, ‘There is one of your 
boats,’ pointing to the wreck in controversy.” This state- 
ment as to Goddin objected to, for the reasons last above 
stated. Objection overruled, and defendants excepted. 

Walsh testified in substance the same as last witness, and 
also as to statement of Goddin; and objected to for same 
reasons, which were overruled and excepted to. 
Plaintiffs then read bill of sale of December 29, 1862, from 
Wise to plaintiffs, heretofore mentioned. Objected to by de- 
fendants because it contradicted, varied, and added to adver- 
vertisement, and bills of sale to Stephens and to plaintiffs of 
October 3, 1862; and because said bill of sale was executed 
long after the sale and delivery of the boats to plaintiffs and 
defendants, and after a controversy had arisen respecting the 
property in suit. Objection overruled, and excepted to. 


Defendants’ testimony : 


Hawkins, living at Fulton, Ky., testified that he knew the 
Grampus; saw her frequently both before and after the 
rebels occupied Island No. 10; was used by the rebels as a 
picket boat; saw her two or three days before the capture 
of the island; saw after she was sunk, between 15th and 25th 
April, 1862; sunk at Tennessee shore opposite Island No. 
16—VOL. XXXIX. 


| 
| 
t 
| 
i} 


ST. LOUIS. 





Chouteau et als. v. Goddin et al. 





10, at the upper part of a cane-brake ; identified her by see- 
ing her name on pilot-house, color, and general appearance; 
she lay as indicated by the accompanying diagram. Knew 
the Mohawk—knew her by seeing her name and by her gen: 
eral appearance; she differed from the Mohawk in color, in 
name, and in the bow or guards. Color of Grampus was 
like Mississippi river water; her lettering was rather red- 
clouded, and the bow sharp, or guard tapered toward the 
bow nearly to a point. Mohawk had black letters, and the 
appearance of a bluff or square bow. Capt. Miller command- 
ed Grampus shortly before she sank; saw Grampus in a 
sunken condition in April, 1862. 

W. E. Jones, resides at same place. ‘I knew Grampus 
well; was employed on her as a carpenter; I saw her in a 
sunken condition, a little above middle of Island No. 10, at 
upper part of cane-brake, in April, 1862, and identified her in 
same way as Hawkins, as also the Mohawk ; saw Mohawk 
about three miles above Island 10, sunk on Saranack bar, 
the Grampus and Mohawk (when I saw them) sunk about 
seven miles distant; when I last saw Mohawk, in October 
last, she lay dry upon a bar.”” On cross-examination, he did 
did not know whether there was pilot-house, name, or cabin 
—none that he saw. 

Owen H. Edwards, farmer, lives in Obion county, Tenn. 
Gave same description and means of identity and location as 
given by the other two witnesses last examined ; saw her in 
a sunken condition; saw Capt. Goddin take machinery on 
board of Adelia, and no one was in charge of the machinery 
at that time. Knew the Mohawk; she differed from Gram- 
pus as stated by the other witnesses ; could see the wreck of 
the Simonds from the wreck of the Grampus. 

Vancourt, of St. Louis, testified as to value, &c., and said 
nobody was there when Goddin took possession ; heard God- 
din tell Carlin not to wreck the boat—that he claimed the 
wreck; this was a week or ten days before Goddin took the 
property off; this conversation took place on board the steam- 
er Adelia, about a mile and a half below the wreck ; Goddin 
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was in charge of the Adelia; Carlin and some of his hands 
were boarding on the Adelia at the time. 

Jones testified as to value, &c.; was present when boat was 
wrecked. 


Plaintiffs asked the following instructions : 


1. If the court find that the particular boat mentioned 
and described in the petition was captured by the United 
States from the rebels, and was sold by the United States 
Government, acting through its authorized officers to plain- 
tiffs, and that at the time of said sale the officers acting for 
the United States did not certainly know the name by which 
said boat was known and called, but sold said boat by a de- 
scription of its locality and condition, then the title of the 
United States in said boat passed to the plaintiffs even 
though the court may believe that said boat was erroneously 
called the Mohawk during the progress of said sale. 

2. If the jury find that the particular boat described in the 
petition was captured by the United States from the rebels, 
and while lying in a sunken condition, as described in the 
petition, was sold by the United States to the plaintiffs, and 
that plaintiffs took the engines, machinery, tackle and iron 
out of said boat and placed the same on the Tennessee shore 
of the Mississippi river, and that defendants without the 
authority or consent of plaintiffs took possession of said 
property when it was placed as aforesaid and converted the 
same to their own use, then plaintiffs are entitled to recover 
although the jury may believe that there was a mistake in 
the name of said boat, and that it was in fact the wreck of a 
boat called the Grampus, and not the wreck of a boat called 
the Mohawk. 

3. If the jury find for plaintiffs, they will assess the dam- 
ages at the value of the property taken by the defendants at 
the time and place it was taken by them, and the jury may, 
if they think fit, give damages in the nature of interest over 
and above the value of the property at the time defendants 
may have converted the same to their own use. 
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To all which defendants objected. Objections overruled, 
and defendants excepted. 


Defendants prayed the following : 


1. If the jury believe from the evidence that the property 
in controversy in this suit was at the time of the sale here- 
inafter mentioned a part of the wreck of the steamer Gram- 
pus, and that said wreck was advertised for sale in the man- 
ner testified to by Capt. Wise in his deposition, and sold by 
him at auction at the time and place and upon the terms 
and conditions mentioned in said advertisement, and that 
at said sale the wreck of the said Grampus was bid off and 
purchased by defendant Stephens, and that he then and there 
paid to said Wise the price therefor, and that said Wise then 
and there executed and delivered to said Stephens the bill 
of sale from said Wise to Stephens for said wreck, read in 
evidence by defendants, then by these acts the sale of said 
wreck from said Wise, as agent of the Government, to said 
Stephens was complete as far as said Wise was required to 
complete the same, and no actual personal delivery to said 
Stephens was necessary in order to give him a right to the 
possession thereof. 


2. If, at the time and place of the auction sale referred to 
in instruction No. 1 for defendant, the wreck of the steamer 
Grampus was sold by name and bought by defendant Ste- 
phens, and the wreck of the steamer Mohawk was sold by 
name and bought by plaintiffs, and there was then or after- 
wards doubt or uncertainty in the minds of plaintiffs, or in 
the mind of said Wise, or in the minds of defendants, where 
said wrecks, or either of them, lay; or if there was any mis- 
take in the mind of either or any of said parties on that sub- 
ject, such doubt, or uncertainty, or mistake, cannot affect 
the right of the defendants in this suit; and if the sales 
were so made, a misdescription in the locality of either of said 
wrecks made by any of the parties cannot affect defendants’ 
title in this suit. 

3. If the court believe from the evidence that certain 
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wrecked steamboats were advertised to be sold at public sale 
by Geo. D. Wise, as agent for the Government of the United 
States, by advertisement printed and published prior to the 
day of sale, and that said wrecks were advertised in said ad- 
vertisement to be sold by name as they then lay, and that 
the wreck of the Grampus was thus advertised and was pur- 
chased by the defendant Stephens at said sale, and a written 
bill of sale made thereof made to him at the said time by 
said Wise, then the said Stephens acquired title to the said 
wreck of the Grampus and the right to the possession of the 
same, and no declaration made by the auctioneer, or Wise, 
or other parties, at the time of said sale or afterwards, can 
impair or destroy the right of said Stephens; and if the 
court finds the facts as above, then the verdict must be for 
the defendants if they further find that the property in con- 
troversy is the wreck of the Grampus, if defendants acquired 
peaceable possession of said property. 

4. If at the time of the sale of the steamboat wrecks, de- 
scribed in the advertisement testified to by Capt. Wise, there 
was misapprehension or mistake in the minds of any of the 
parties, and if the plaintiffs purchased the wreck of the Mo- 
hawk by name, supposing it to be where the Grampus lay, 
such misapprehension or mistake, under the pleadings and 
facts given in evidence in this case, cannot deprive the de- 
fendants of their right to be regarded in law as the owner 
of the wreck of the Grampus; and, if they were such own- 
ers, the fact of plaintiffs first taking actual possession of said 
wrecks could not deprive defendants of their right to the 
possession thereof, and in such case their subsequently tak- 
ing possession, if done in the absence of plaintiffs and their 
agents and without personal violence, must be regarded as 
lawful. 

5. The bill of sale read in evidence purports that Geo. D. 
Wise, on 3d day of October, 1862, sold to Jas. L. Stephens, 
one of the defendants, the steamer Grampus; and if the 
court, sitting as a jury, believe from the evidence that there 
was no other boat or steamer sold by said Wise at said sale 
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answering to the name or description given in said bill of 
sale, and that the boat in controversy in this suit is the 
Grampus,—then the verdict must be for the defendants, if 
the court is further satisfied from the evidence that the same, 
or the wreck of said boat, was taken possession of by defend- 
ants peaceably. 

6. The bill of sale read in evidence from Wise to Stephens 
purports to convey absolutely to said Stephens the property 
therein named and described, and if the evidence shows 
there was but one boat or steamer sold by said Wise at the 
auction sale on the 3d of October, 1862, answering to such 
name and description, then the law presumes that the prop- 
erty described in said instrument was that the vendor Wise 
intended to sell and convey thereby to said Stephens, and 
parol evidence is inadmissible to show a different intention. 


7. If the court, sitting asa jury, believe from the evidence 
that George D. Wise executed aud delivered the bill of sale 
read in evidence to defendant Stephens, the same is to be 
taken as the true contract of the parties thereto, and the in- 
tention of said Wise as to what property he sold to said Ste- 
phens must be determined by the instrument itself. 


All these instructions were refused, and defendants ex- 
cepted. 


The court, on its own motion, declared the law as follows: 


1. The defendants’ instructions are refused, and the court 
declares as matter of law that in ascertaining what boats or 
wrecks were sold to plaintiffs and defendant Stephens re- 
spectively, the names under which they were sold do not 
necessarily control the other terms of description under 
which they were sold, if there was any such sale; but such 
other.terms of description may be used in connection with 
the names to identify the boats or wrecks sold, and, if the 
facts warrant it, may contradict the names under which they 
were sold. 


¢ 
2. If the wreck of the boat sued for was sold to plaintiffs 
as it lay, and they took possession, no written bill of sale or 
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transfer was necessary to vest the title in them as against 
the defendants; and if the bill of sale was delivered to them 
with an erroneous description of the property sold, that 
would not vitiate a title otherwise good. 


These instructions were objected to by defendants ; objec- 
tions overruled, and defendants excepted. 

The court, sitting as a jury, found for plaintiffs, and 
assessed their damages at twenty-five hundred and forty 
dollars. 


Grover & Sharp, and Ewing & Meier, for appellants. 


I. The court erred in admitting Bissell’s so-called report ; 
the second bill of sale or receipt to plaintiffs, dated Decem- 
ber 27, 1862 (two months after the sale and delivery of pos- 
session), and all the evidence of Wise embraced in his cross- 
examination: it was all manifestly incompetent. The sale 
of the boats was advertised by Wise in the newspapers, in 
which they were described and distinguished by: name, with 
the addition that they were lying near Island No. 10 and 
New Madrid, and that they would be sold “as they lic.” 

The property and possession passed by the bills of sale of 
October 8d; the delivery was according to the subject mat- 
ter, and the property was placed under the control of the 
vendee by the bill of sale. The boats,'from their situation 
and the nature of such property, being incapable of any 
other delivery, the bills of sale were sufficient to transfer the 
property and possession. The vendor Wise, after this, re- 
tained no right in that character over the property, and this 
is the true criterion whether there has been a delivery or a 
sale—2 Kent, t. p. 659; Gibson v. Sterns, 8 How. 384; 2 
H. Black, 316. It is clear that both the vendor and vendees 
understood that the property, possession and full control 
passed to the latter upon the execution and delivery of the 
first bills of sale, for both plaintiffs and defendants commenced 
wrecking and raising the steamers in October, and the second 
bill of sale to plaintiffs read in evidence was not executed 
until 27th December ; and this last was evidently not con- 
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sidered necessary to pass the title or possession of the boat 
sold. 

A contract once reduced to writing, whether such as is re- 
quired by the statute of frauds or not, cannot be altered by 
extrinsic evidence, even though it is agreed before the bar- 
gain is reduced to writing that a term or stipulation should 
be included—Chitty on Cont. 110; Eden v. Blake, 13 M. & 
W. 604, 617; Gross v. Norgent, 5 B. & Ad. 58, 65; 2 Phil. 
Ev. 665, and n. 494. 

The purpose of the evidence objected to and improperly 
admitted was to show that the property clearly contained in 
the description of the property sold and conveyed was not 
intended to be sold and conveyed. It is not a case of latent 
ambiguity ; the sale was of the steamers by name, by which 
they were well known. In applying this description or des- 
ignation, none other appeared or was claimed by defendants 
except comprehended in the description. There may have 
been a difference of opinion or mistake as to the precise lo- 
cality of the thing sold, but such mistake cannot be correct- 
ed by parol evidence—Ridgeway v. Bowman, 7 Cush. 271, 
strongly in point. 

Though parol evidence is admitted as between conflicting 
claims of several persons to whom respectively part only of 
the description applies, yet clearly it cannot be received to 
support the claim of such person in opposition to that of 
another exactly or more nearly answering to all the particu- 
lars in the description. 

The principle that when there is no ambiguity in the terms 
used, the agreement or instrument itself shall be the only 
criterion of the intention of the parties, excludes parol evi- 
dence contradictory to the writing itself, although such oral 
testimony would really show that the real intention of the 
parties was at variance with the particular expressions of the 
written agreement—Countess of Rutland’s case, 5 Coke. 26; 
Chitty on Cant. 29; Delamar v. Robells, 1 Ves., Jr. (Sum- 
ner’s ed.) 412; Tucker v. Seamen’s Aid Soc., 7 Metc. 188 ; 
Andrews v. Dobson, 1 Cox, 425; 1 Jarm. Wills, t. p. 860~ 9 
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‘If there had been no boat named or called the Grampus 
or Mohawk near Island No. 10 or New Madrid, parol evi- 
dence might have been competent to show that a boat of 
some other name at that place sold by the party, and an- 
swering the description in other respects, was intended to be 
conveyed by the bill of sale—Dodge v. Patten, 18 Barb. 194. 
Parol evidence is admissible, of course, in order to ascertain 
what is comprehended in the terms of a given description 
referring to an extrinsic fact; and where evidence dehors 
the instrument raises an ambiguity by disclosing the exist- 
ence of more than one subject or object to which the words 
are equally applicable, such evidence may close up the ambi- 
guity which it has created by pointing out, if it can, the act- 
ual subject or object among the several properties or persons 
answering to the description—1 Jarm. Wills, t. p. 361. 

The parol evidence offered by plaintiffs was to introduce 
into the instrument an intention not apparent upon its face ; 
it was to make the bill of sale speak upon a matter on which 
it is altogether silent—2 Phil. Ev. 763-5. 

Evidence of verbal declarations of the auctioneer varying 
the statements contained in the advertisement were inad- 
missible—Shelton v. Livin, 2 Cromp & J. 411; Gumnes v. 
Erhart, 1 H. Bl. 289; 13 Mees. & W. 614; Bradshaw v. 
Bennett, 5 Car. & P. 50; Sto. on Sales (3 Perkins’ ed.), § 
463. 

No declarations of the vendor after the sale, nor any acts 
of his after that time, can affect the title of defendant—Kean 
v. Newell, 2 Mo. 9. 

II. The doctrine of estoppel has no application whatever 
to the case at bar, and so the court below regarded it. The 
declaration of law given by the court proceeds upon a totally 
different theory of the case. The pretended estoppel is 
based upon a single remark of Goddin, one of defendants 
and a purchaser of an interest in the boat from Stephens, to 
Carlin, as they descended the river sometime after the sale, 
to the effect that “there is one of your boats,” pointing to 
wreck in the river. 
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A disclaimer, to become binding upon the party, must be 
made to one bona fide seeking information for the protection 
of his rights, and that he must have acted upon it before it 
will become binding upon the party making it—Downe v. 
Flint, 28 Vt. 427. No party is estopped by a declaration 
made in ignorance of his rights—30 Vt. 307. 

The declaration must be wilful, that is, with a knowledge 
of the facts upon which any right he may have must depend, 
or with an intention to deceive the other party—Dazell v. 
Odell, 3 Hill, 215. The doctrine is well stated in Danforth 
v. Adams, 29 Conn. 107, and is applicable to the case at bar. 

In no event could the statements of Goddin estop Ste- 
phens unless the latter has assented to or ratified them, 
(Caldwell v. Auger et al., 4 Minn. 223,) and it is not pre- 
tended that he did so—Dexter Lime Rock Co. v. Dexter et 
al., 6 R. I. 372-8; Harrison et al. v. Edwards, 3 Litt. 252. 

The court will observe that plaintiffs never received from 
Wise any bill of sale, or other writing, showing that they 
bought the Grampus, and they never paid any money on any 
boat bought by them until the 27th of December, long after 
defendants had taken peaceable possession. 

The instructions given for plaintiffs, especially the first, 
and those given by the court on its own motion, were erro- 
neous, and those asked by defendants were improperly re- 
fused.—See especially 1 Cush. 271; 1 Vesey, Jr. 412; 7 
Metc. 188; 1 Cox, 425; 1 Jarm. Wills, t. p. 360-9; 1 Greenl. 
Ev. § 280; 2 Phil. Ev. 763-5. 


Cline §- Jamison, for respondents. 


I. The sale was attended by both parties; and the auc- 
tioneer, in the presence and hearing of all at the sale, de- 
clared that he sold the wrecks as they lay, and described 
them by the calls and descriptions found in the report of 
Col. Bissell, to which defendants made no objection at the 
time, and participated in the bidding, and purchased a boat - 
lying six miles below the wreck purchased by plaintiffs. 
The auctioneer, at the time of the sale, announced that he 
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would sell them as they lay; which he did; so that no con- 
fusion could arise as to identity. That was the time for ap- 
pellants to make their objection ; but having refused to speak 
then, they must now forever keep silent; and are not only 
not entitled to the wreck in controversy on the ground that 
they did not buy it, but are also estopped from saying. that 
they did—Lindell v. McLaughlin, 30 Mo. 28; 1 Greenl. Ev. § 
207; 26 Vt. 873; 7 Cow. 762; 12 Wend. 423; 7 Johns. 338 ; 
9 Barb. 618. 

At the time of the sale, some one stated that the inhabit- 
ants on the Tennessee shore where the wreck lay, opposite 
to Island No. 10, said it was the wreck of the Grampus and 
not that of the Mohawk, and the auctioneer remarked “that 
made no difference,” as he was “selling the wreck as it lay 
on the Tennessee shore opposite Island No. 10.” Although 
the verbal declarations of the auctioneer are not admissible 
to contradict the written terms and conditions of sale, yet 
such evidence as to the property intended to be sold by him 
is proper and competent—Hill. Vend. 94. 

A purchaser cannot claim premises, which, though answer- 
ing the general description in the advertisement of sale, were 
not in the contemplation of either party at the time of the 
purchase or conveyance, the purchaser being referred to a 
more particular description which did not include them—1 
Hill. Vend. 12, 323; Calvert v. Williams, 1 Ves. 211. 

II. Again defendants are estopped from claiming this 
wreck, as, while both parties were descending the river to- 
gether with their hands for the purpose of taking out the 
iron and machinery from their respective wrecks which they 
had purchased, one of the defendants pointed out to plaintiff 
the wreck in controversy as being the one the plaintiffs had 
purchased and that belonged to them. Whereupon they 
took out the machinery and iron, at great labor and cost, 
and placed it on the bank of the river; and the defendants, 
after this was done, came and took it away, claiming it as 
their own. This they were estopped from doing; if they 
are not, then the law allows them to resort to a very cheap 
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mode to get the boat wrecked and laid on the bank of the 
river for transportation—26 Vt. 373; 12 Wend. 423; id. 
130; 18 Wend. 157; 9 Johns. 99; 11 Johns. 122; 16 Mo, 
273; 30 Mo. 28. 

See where oral testimony is admissible to explain the sub- 
ject matter and relation of the parties—Scott v. Bailley, 23 
Mo. 140; 7 Mo. 449. Oral testimony held to be competent 
to show what property was intended to be conveyed—Mey- 
ers v. Todd, 26 Ills. 415; 33 Vt. 593; Bunknoff v. Olfs, 25 
Barb. (N. Y.) 27. 

Parol evidence is always admissible to apply a written in- 
strument to its proper subject matter—Bennett v. Pierce, 
28 Conn. 315. 


WaGNER, Judge, delivered the opinion of the court. 


The record in this case presents two questions for our con- 
sideration. First, whether the evidence in regard to the 
manner in which the boats were sold was admissible ; and 
secondly, whether the declarations and actions of Goddin in 
pointing out the Grampus to respondents’ agent, Carlin, and 
thereby inducing him to go to the labor and expense of re- 
claiming and saving the machinery, operated as an estoppel. 

The boats were sold by Capt. Wise, assistant quartermas- 
ter of the United States army, in pursuance of an advertise- 
ment which he had inserted in the St. Louis, Cincinnati and 
Cairo newspapers. The notice stated that he would sell the 
“following named steamboats” (naming them), as they lay, 
and that payment would be required within ten days from 
the time of sale. 

The boats were sold by name, but the auctioneer and oth- 
ers testify that at the time they were put up they were sold 
according to a description made by Col. Bissell, of the en- 
gineer regiment, who had made a survey of them and given 
a written statement of their condition and locality. At this 
sale Stephens, one of the appellants, bought the Grampus, 
and the respondents bought the Mohawk. The boats were 
in the river, about seven miles distant from each other ; and 
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subsequent information disclosed the fact that Bissell was 
mistaken in his report, and that the Mohawk occupied the 
position which he had ascribed to the Grampus, and that 
the Grampus was situated where he had located the Mo- 
hawk. The boats were badly wrecked, and there were no 
names or indicia visible by which they could be certainly 
known or identified. 

After the sale, Stephens conveyed part of his interest in 
the wrecked steamer to Goddin, who was also present at the 
sale; and Goddin and Carlin, the agent of respondents, went 
down the river for the purpose of wrecking the boats they 
had purchased. When opposite to where the Grampus lay, 
(though supposed by the parties at that time to be the Mo- 
hawk,) Goddin pointed to the boat and told Carlin there was 
one of his boats. Carlin with his hands proceeded to take 
out the machinery, tackle, boilers, &c., belonging to the boat 
and placed them on the bank of the river. Goddin, having 
ascertained from the inhabitants living in the vicinity that 
the boat on which Carlin was at work was the Grampus, 
claimed the property and afterwards took and carried it 
away. It is insisted here that the printed notices were to 
sell the boats by name, and that the evidence that they were 
put up and sold according to their position in the river, as 
described in Col. Bissell’s report and survey, was wholly in- 
admissible, and should have been rejected by the court. 

The printed conditions under which a sale by auction pro- 
ceeds cannot be varied or contradicted by parol evidence of 
the verbal statements of the auctioneer made at the time of 
sale, without it be for the purpose of proving fraud—Powell 
v. Edmunds, 12 East, 7; Shelton v. Livins, 2 Cromp & J. 
411; Highgate v. Archway Co.,5 Taunt. 792. But parol 
evidence that is not repugnant to the printed terms of sale, 
but is consistent with and explanatory of them, is admissible 
—Cannon v. Mitchell, 2 Dessaus. 321; Wainwright v. Reed, 
1 id. 573-82; Lessee of Wright v. Deklyne, 1 Pet. C. C. 204. 

Had the printed notice referred to steamboats afloat, or in 
such condition that their identity could have been easily 
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ascertained, we do not think that parol evidence would have 
been admissible to have varied the terms ; but it is doubtful 
whether the rule can be properly applied to this case, when 
the special circumstances are considered. The boats were 
wrecked and abandoned, their identification at the time of 
the sale was impossible, and they were rather to be taken as 
masses of rubbish than specific chattels. The notice was to 
sell the wrecks as they lay. There was nothing positively 
known as to the names of the boats, which lay in different 
places ; but it was known that there were boats irrespective 
of names lying in certain designated localities. All was in- 
volved in uncertainty and doubt, and from the confusion 
arising from such a state of things they were sold by their 
names as lying in certain positions. We are inclined to the 
opinion that the declarations were not repugnant to or in- 
consistent with the advertisements, but merely explanatory. 

The next question is, were the appellants estopped by the 
declarations of Goddin in pointing out the wreck to Carlin 
as respondents’ property and conniving at his preserving the 
machinery at great labor and expense? It may be said that 
any act or omission of a party unnatural or inconsistent with 
what he claims to be true may properly be weighed against 
him. And where a party by his acts or words causes another 
to believe in the existence of a certain state of things, and 
induces him to act on that belief so as to alter his own pre- 
vious condition, he will be concluded from averring any- 
thing to the contrary against the party so altering his condi- 
tion. 

This court in Taylor v. Zepp, 14 Mo. 482, and Newman v. 
Hook, 37 Mo. 207, adopted the language of Bronson, J., that 
to constitute an estoppel in pais as against a party there 
must be, 1st, an admission inconsistent with the evidence 
which he has to give in the title or claim which he proposes 
to set up; 2d, an action by the other party upon such ad- 
mission; 3d, an injury to him by allowing the admission to 
be disproved. | 
The facts in this case come up to the full measure of the 
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learned judge’s definition. Goddin pointed the boat out to 
Carlin and informed him that that was his boat. Carlin act- 
ed on that admission; he expended the money of his employ- 
ers in performing the duty entrusted to him: and to allow 
Goddin, in the face of his admission by which he induced 
Carlin to act, to come in with countervailing proof, would 
not only be inflicting an injury on the opposite party, but 
would be directly inconsistent with the admissions which he 
had previously made, and on which the other party acted. 

But it is said that although Goddin may be estopped, his 
admissions cannot affect his co-defendant Stephens. One 
party, it is true, cannot generally prejudice the interest of 
another by making statements, unless the latter has in some 
manner assented to or ratified them. We know of no excep- 
tion to this rule when the parties do not stand in some rela- 
tion of privity. But here Goddin and Stephens were joint 
owners. Goddin represented both parties; he was acting as 
agent for the partnership in attempting to reclaim and pre- 
serve the partnership property, and any act or declaration 
made by him whilst carrying out the undertaking was ad- 
missible as a part of the principal transaction. 

Had a trial of the right of property ensued when Goddin 
seized it on the river bank, and Goddin alone been a party to 
it on one side, the judgment would undoubtedly have bound 
Stephens whether he appeared as a party to the record or 
not; for it seems now to be well settled that a judgment 
against a servant or agent who defends a suit in right of his 
master or principal will be conclusive against a renewal of 
the controversy by the latter—Heller v. Jones, 4 Binney, 11; 
Case v. Reeves, 14 Johns. 572; Castle v. Noyes, 4 Kerr, 
829; Bailey v. Foster, 9 Pick. 189; Peterson v. Lathrop, 10 
Casey, 223; Farnsworth v. Arnold, 8 Smeed, 252. But the 
rule would not extend to the case of a part owner where no 
agency existed either express or implied; for the admissions 
of one part owner will not bind the other part owners unless 
he is constituted the agent of the others in and concerning 
the thing owned. The case, however, clearly shows an 
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agency; Goddin and Stephens had a joint interest, and 
Goddin was acting for both. 
The judgment must be affirmed. The other judges concur. 


Joun G. Barn, Respondent, v. Georce W. Cuiark, Appellant. 


1. Evidenre—Hearsay.—The statements of a third party who is a competent 
witness are not admissible in evidence. 

2. Contract—Bailment—Factor.—A commission merchant receiving goods to 
be sold, must account for the proceeds to the party from whom he received 
the goods,until the true owner interfere and demand them. 


Appeal from St. Louis Court of Common Pleas. 


Plaintiff alleged in his petition that on or about the month 
of January, 1863, he shipped to defendant and defendant re- 
ceived five bales of cotton, belonging to plaintiff, containing 
2,225 pounds, of the value of 60 cts. per pound, of the total 
value of $1,335 ; that the same was shipped to defendant to 
sell as commission merchant of plaintiff, and that defendant 
did sell said cotton in the month of January, 1863, and re- 
ceived the proceeds of such sale, and has failed and refused 
to pay over the proceeds thereof to plaintiff, and plaintiff 
asks judgment. 

Defendant’s answer admitted that he received five bales of 
cotton of the weight and value stated in plaintiff’s petition, 
and that it was shipped in the name of plaintiff; but that, 
although shipped in his name, it was not his cotton, but that 
the same was purchased with defendant’s money and be- 
longed to him. Defendant denied that he sold the same as 
agent of plaintiff, and set up a counter claim for $251. 

Plaintiff admitted the counter claim. 

At the trial the plaintiff introduced the deposition of Jere- 
miah Bulkely, which in substance showed that McBain pur- 
chased the cotton in question of him and shipped it to St. 
Louis ; also a letter from Clark & Co., dated 7th January, 
1863, to J. G. McBain, stating that the five bales of cotton 
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shipped to them had been received and sold at 55 cents a 
pound. Plaintiff then rested. 

Defendant read in evidence a letter of J.G. McBain in re- 
ply to the above, dated Memphis, January 12, 1863, stating 
that the cotton belonged to another party; also another let- 
ter, dated Memphis, January 23, 1863, stating that the cot- 
ton sent to Clark & Co. was not McBain’s. 

Defendant then introduced August Joins as a witness, 
who testified that on the 12th of October, A. D. 1862, Daniel 
A. Clark, a brother of defendant, and up to that time a mem- 
ber of the firm of Clark & Co., went south to buy cotton, 
and for that purpose took $2,000 belonging to the firm, but 
never afterwards accounted for it or returned any portion to 
the firm, and that he demanded of defendant the proceeds 
of this cotton, in the spring of 1863, as his own. 

When this cotton was received, a bill of lading accompa- 
nied it; also a letter from Daniel A. Clark. Clark & Co. 
received no other shipment of cotton from Memphis, and no 
other bill of lading came with the cotton. 

The bill of lading offered in evidence by defendant was ob- 
jected to by plaintiff on the ground that it would contradict 
defendant’s answer, which objection was sustained. 

The bill of lading referred to showed that the cotton in 
question was shipped by “ The Union Warehouse.” 

‘The letter which accompanied it, written by D. A. Clark, 
was then offered in evidence, as follows: 


“Memphis, December 24, 1862. — Messrs. Clark & Co.— 
By request of Mr. Bulkely, the owner, I enclose bill of lading 
and invoice of five bales of cotton, which he wishes sold on 
arrival and proceeds sent him by express. Yours truly,— 
D. A. Clark.” 

To the reading of which plaintiff objected, and the objection 
sustained, and defendant excepted to the rejection of said 
letter and bill of lading. 

Defendant then moved for leave to amend his answer so 
as to deny that plaintiff shipped the cotton in question to 
17—VOL. XXXIX. 
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him, and to deny that the bill of lading was in his name. 
And, being sworn in support of his motion, said that the bill 
of lading offered in evidence is the only bill of lading received 
by him with the cotton; that the same was not shipped by 
plaintiff nor in his name; he had always informed his coun- 
sel that the bill of lading was not in the name of plaintiff, 
and that he did not ship it; that, although he signed and 
swore to the answer, he must have overlooked the admis- 
sion contained therein; that the cotton was shipped in the 
name of plaintiff, and the bill of lading was made in his 
name; that he was surprised, when he heard the answer 
read, that it admitted the shipping of the cotton and this bill 
of lading in the name of McBain, and so stated to his coun- 
sel when he heard it read in the trial to-day. 


The court overruled the motion of defendant for leave to 
amend his answer in the manner indicated, and defendant 
excepted. 

The testimony of August Joins resumed. He stated that 
he was present at an examination of Jeremiah Bulkely and 
other witnesses, in Memphis, on depositions; that the depo- 
sitions were never finished; that he also conversed with the 
witness Bulkely about this cotton. 

Defendant then offered to prove by the witness Joins, that 
in giving his deposition and in conversation with him Bulke- 
ly stated, that at the time the cotton was shipped it belonged 
to him and not to plaintiff; which was objected to by plain- 
tiff, the objection overruled, and defendant excepted. 

Defendant then offered to prove the same facts by the 
deposition of A.C. Ketchum; but plaintiff objected, the ob- 
jection was sustained, and defendant excepted. 

Defendant also offered in evidence several letters from D. 
A. Clark, stating in a letter of October 30, 1862, that he had 
invested a certain amount of defendant’s money in cotton ; 
another of December 1, 1862, showing that he had money of 
defendant’s in his hands, and referring to the cotton in ques- 
tion as Bulkely’s. 
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Plaintiff objected to the reading of all the above letters ; 
the objection was sustained, and defendant excepted. 

The court, on motion of plaintiff, gave the following in- 
structions : 

1. If the plaintiff shipped the cotton to defendant for sale 
for him, and the defendant received and sold it, then he is 
bound to account to plaintiff for the proceeds, unless the 
jury believe from the evidence that the cotton belonged to 
defendant. 

2. The court instructs the jury that by the pleadings it is 
admitted by defendant that the cotton was shipped to him 
by plaintiff for sale as a commission merchant, and that it 
was sold by him for thirteen hundred and thirty-four dollars. 

3. If the jury find for the plaintiff, they will find the 
amount for which the cotton was sold, and may allow inter- 
est thereon from the time suit was commenced ; they will 
then find the amount of defendant’s offset, with interest from 
the time the account was rendered, and find the balance for 
the plaintiff. 

To the giving of which defendant at the time excepted. 

The defendant then asked the following instructions, 
which were refused : 

1. It is incumbent on the plaintiff to satisfy the jury by 
evidence that the cotton in question belonged to him, and 
that he was entitled to the proceeds thereof. 

2. The defendant is entitled to the amount of his set-off, 
with interest from the time the suit was commenced, and the 
jury are instructed to allow the amount claimed in his favor. 


To the refusal to give which the defendant excepted. 
The jury found a verdict for plaintiff. 


Knox & Smith, for appellant. 
Sharp & Broadhead, for respondent. 


Homes, Judge, delivered the opinion of the court. 


The evidence tended clearly to show that the plaintiff had 
shipped five bales of cotton from Memphis to the defendant, 
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a commission merchant at St. Louis, to be sold on commis- 
sion and for his account; that the receipt and sale of the 
cotton were acknowledged by letter to the plaintiff, and judg- 
ment was rendered_for the plaintiff for the amount of the 
proceeds of the sale, deducting the amount of the defendant’s 
counter claim which was admitted. 

The answer admitted the shipment of the cotton by the 
plaintiff by bill of lading in his name, but alleged that the 
property was purchased with the money of the defendant’s 
firm and belonged to him. The evidence wholly failed to 
establish this fact. 

The defendant excepted to the exclusion of the bill of la- 
ding offered in evidence by him, which appeared to have 
been made out in the name of the “ Union Warehouse,” and 
signed by “J. E. Burdeau, agent.”” Thereupon the defendant 
asked leave to amend his answer in respect of the statement 
contained in it that the cotton was shipped in the name of the 
plaintiff, and leave was denied. There was no substantial 
error in this. The bill of lading had no tendency to prove 
that the cotton belonged to the defendant rather than to the 
plaintiff. 

Certain letters from a member of defendant’s firm were | 
offered in evidence by the defendant and excluded. These 
letters were clearly not admissible in evidence against the 
plaintiff; they were wholly res inter alios acta, and no part 
of the res geste. The defendant also offered to prove’ the 
statements of one Bulkely to the effect that he was himself 
the owner of the cotton, and offered in evidence a letter from 
the plaintiff which contained an admission that the cotton 
really belonged to a third party. This evidence was exclud- 
ed: there was no error in excluding this evidence. The 
statements of Bulkely were certainly not admissible; he 
might himself be a witness, and as between the plaintiff and 
the defendant it was not material that the property really 
belonged to some unknown third party. The defendant was 
bound to account to the plaintiff, from whom he had received 
the goods for sale, until the true owner appeared and estab- 
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lished his right to the proceeds. This evidence had no tend- 
ency to show that the cotton belonged to the defendant, and 
there was no proof of that fact. 

The instruction given for the plaintiff appears to have been 
entirely correct, and the refusal of the defendant’s instruc- 
tion was immaterial. 

Judgment affirmed. The other judges concur. 


AnnE L. Hunt, Respondent, v. Georce BalLey, Appellant. 


Landlord and Tenant— Rents—Contract.—Where a tenant for a term of years, 
or from year to year, holds over and retains possession of the premises af- 
ter the end of his term and without any new agreement, he will be held to 
continue under the terms and conditions of the original lease; but where 
an agreement, express or implied, is made for an increased rent, the larger 
rent will be payable although the tenant’s liability is continued on the 
terms of the previous lease. Where a tenant is notified by the landlord 
that if he retain the premises after the end of his term he must pay an 
increased rent, if the tenant do not express his dissent within a reasonable 
time he will be held as assenting to the proposed change. In such case it 
is the duty of the tenant to express his dissent, that the landlord may take 
the proper steps to recover his possession. By remaining in possession and 
continuing silent, his assent will be presumed. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover rent alleged to be due in the 
petition from the 10th day of December, 1863, to the 10th 
day of September, 1864, for the same premises for which rent 
is sued for in subjoined case between the same parties. The 
facts in both cases were substantially the same. The subjoined 
case is to recover rent for the year 1863, at $400 per annum; 
this suit is for rent for part of year 1864, at the rate of $750 
per annum. In both cases the defendant tendered the amount 
of rent at $300 per annum, which was the original letting. 
The cause was tried by the court sitting as a jury. 

Plaintiff's witness, Patterson, testified that he was agent 
of plaintiff when the premises were let to defendant ; that 
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he leased it to defendant verbally, at $300 per annum, from 
the 10th of December, 1861, to the 10th of December, 1862, 
rent payable quarterly ; that the defendant entered into pos- 
session. In November, 1862, he gave defendant a written 
notice, as follows : 

“Your year will expire December 10, 1862; I shall ask 
$400 per annum for the house from that date. Please let 
me know if you desire to keep it.—November 1, 1862.—H. 
L. Patterson, agent.” 

He did not personally serve this notice; it was served by 
his clerk, Mr. Kernan; he knew that defendant received it. 
Defendant never said anything about this notice, but contin- 
ued in possession under the old letting. In August, 1863, 
he gave the defendant a second notice, as follows: 

“St. Louis, August 14, 1863.—Mr. George Bailey—Will 
please take notice that from and after December 10, 1863, 
the dwelling-house No. 126 St. Charles street, now occupied 
by him, will be raised to $600 per annum. He failing to 
accept the premises on these terms by October 1, 1863, the 
offer will on that day be withdrawn, and I shall proceed to 
rent the same to whom I may, without further notice or con- 
sultation with him; and if said Bailey shall hold on to the 
premises (not having accepted the terms as aforesaid), I 
shall hold him as tenant for one year from December 10, 
1863, at seven hundred and fifty dollars per annum, and re- 
sponsible for all loss or damages sustained by me by reason 
of any inability to hand over the premises to the party to 
whom I may have rented the same.— Henry L. Patterson, 
attorney, &c.” 

The witness did not serve this notice personally, but gave 
it to his clerk, Mr. Kernan, to serve after this notice was 
written ; he never had any dissent from the defendant; the 
defendant continued in possession, and is still in possession. 

On cross-examination he said: ‘I served neither notice 
personally ; the defendant never promised nor agreed to pay 
the advanced rent; never has paid any advance rent; he 
has never paid more than at the rate of $300 per annum. I 
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had a conversation only once with defendant, and in that he 
refused to pay the advanced rent; cannot say when this con- 
versation took place; this conversation was with reference 
to the first notice, that is, as to advancing rent from $300 to 
$400, and he objected to any advance of rent.” 

On re-examination witness said that this was the only con- 
versation he had had with defendant in reference to increas- 
ing the rent, and then he refused to pay any advance. 

Plaintiff then called Mr. Kernan, the plaintiff’s rent col- 
lector, who testified: “I collected the rent for $300 during 
the first year. I served both of the above notices; the first 
one I served within two or three days after its date, the sec- 
ond one within five days after its date. I presented bills for 
rent to defendant for the second and third years; when I 
presented these bills to the defendant, he always tendered 
me the rent at the rate of $300 per annum, and declined 
paying any advanced rent.” 

On cross-examination witness said: “I did not see defend- 
ant when I served the second notice ; I left it on the prem- 
ises, but defendant afterwards told me he received the notice. 
When I served the first notice, the defendant replied to me 
as agent of Mrs. Hunt, and as I was not agent I paid no at- 
tention to that ; so he sent a notice to Mr. Patterson’s office. 
I received a written reply from defendant; defendant always 
refused to pay any advanced rent, and always tendered the 
rent at $300 per annum. I was collector of the rent for 
Mrs. Hunt, and clerk of Patterson. Defendant never prom- 
ised nor agreed to pay any advanced rent, to my knowledge, 
and never paid any.” 

This was all the testimony for plaintiff. 

Defendant called Charles Bailey, son of defendant, to 
whom a paper was shown, and he identified it as the one he 
served on Patterson at his office. “I left it with Mr. Ker- 
nan, at Patterson’s office (it being the written reply spoken 
of by last witness). Defendant read the paper in evidence: 
‘Mr. R. J. Kernan, agent for A. L. Hunt.—Having said that 
you intended to raise the rest, I have only to say that I am 
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unwilling to pay any advance of rent. December 10, 1862. 
Yours, &c. Geo. Bailey.’ Kernan looked at it and said he 
would give it to Patterson, which he did. I was in my fa- 
ther’s office when Kernan presented bills for advanced rent, 
and heard my father say he would not pay any advanced 
rent; this was during the second as well as the third year.” 
On cross-examination witness said: “I gave this notice to 
some one in the office of Lucas, which was also Patterson’s 
office, to some one who professed to be acting as agent; I 
never heard defendant say to Kernan he would not pay any 
advanced rent except when the bills were presented ; do not 
know the amount of bills presented—did not see them.” 
This was all the evidence heard in the case. 


The court, at the instance of plaintiff, gave the following 
instructions, to which defendant duly excepted : 


1. If defendant received the second notice given in evVi- 
dence, dated August 14, 1863, three months prior to the ex- 
piration of that current year, and expressed to the plaintiff 
no dissent to the terms therein contained until the lapse of 
three months of the succeeding current year, then defendant 
has impliedly consented to pay at the advanced rate, and 
plaintiff is entitled to recover at that rate. 

2. The dissent of the defendant to the first notice, or his 
refusal to pay the advanced rent of $400 per annum, is not 
evidence on the question of defendant’s dissent to the second 
notice, or his refusal to pay an advanced rent for the subse- 
quent year as contained in said second notice; but the fact, 
if true, that defendant, in answer to the first notice, refused 
to pay the increased rent demanded, does not relieve him 
from liability for failure—if he did fail to dissent from the 
second notice as to the increase of rent therein demanded—if 
he received it three months prior to December 10, 1863. 


Of its own motion, the court gave the following instruc- 
tion, to which defendant duly excepted : 


1. The court, of its own motion, declares that the question 
to be decided is whether the defendant impliedly undertook 
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or promised to pay the increased rent sued for; and if the 
court find from all the evidence that he did so promise, the 
plaintiff is entitled to a verdict for the whole amount sued 
for; if not, the defendant is entitled to a verdict, except as 
to the amount he admits to be due the plaintiff. 


The defendant asked the court to give the following in- 
structions, which the court refused, and the defendant duly 
excepted : 

1. Although the court may find from the evidence that 
the plaintiff served the defendant with the notice read at the 
trial, dated 14th August, 1863, and that the defendant there- 
after continued in possession of the demised premises, yet 
the whole evidence in the case is insufficient to support the 
alleged agreement of the defendant to pay rent at the rate 
of $750 per annum, set out in the plaintiff’s petition. 

2. The court, sitting as a jury, is asked to declare the law 
as follows: that as the plaintiff sues on an agreement to pay 
rent at the rate of $750 per annum payable quarterly, it is 
incumbent on him to prove such agreement affirmatively ; 
and the mere fact that the defendant remained in possession 
of the premises after the expiration of the year, and after the 
notice dated 14th August, 1863, was left at the defendant’s 
house and received by him, is not sufficienf evidence of such 
assent as to make the defendant liable to said increased rent 
of $750 per annum. 

3. That the refusal of the defendant to pay the increase 
of rent from $300 to $400 per annum, and the fact that he 
sent the notice read in evidence to the office of plaintiff’s 
agent, as testified to by the witnesses, rebuts any presump- 
tion to accept of the increased rent which might be raised 
by the defendant’s continuance in possession of the premises 
after the notices read in evidence by plaintiff were served on 
him. 

4. The notice dated the 14th day of August, 1863, which 
was left at defendant’s house by plaintiff, is not a proposition 
to defendant to accept a tenancy of $750 per annum, but a 
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mere threat that defendant would be liable to a penalty of 
$750, and other costs and damages, unless defendant gave 
notice of accepting tenancy at $600, and that plaintiff 
would be at liberty to rent the place to other tenants. The 
defendant was not bound to take any affirmative steps to an- 
swer any such notice in order to prevent a liability attach- 
ing; and the fact of the defendant refusing to accept the 
proposed tenancy at $600, in connection with the former 
declarations by defendant to plaintiff's agent, Hunt, that he 
objected to any advance in rent, and his written notice to 
the same effect (in the absence of any affirmative evidence 
of acceptance except the continuance in possession), rebut 
any presumption that he acceded to or agreed to payment 
at $750 per annum. 


The court thereupon rendered a verdict against defendant 
for rent at the rate of $750 per annum. 


McDonald and Krum & Decker, for appellant. 


I, The court erred in giving the respondent’s instructions, 
both first and second. 

They place the tenant’s liability for rent entirely upon the 
threat contained in the second notice, signed by Patterson, 
and impose a penalty upon the tenant which is even beyond 
the penalty imposed by the statute upon a trespasser. 

An action for use and occupation lies only where the rela- 
tion of landlord and tenant exists; where the party in pos- 
session is a trespasser, no action for rent can be maintained 
—O’Fallon v. Boisvenu, 3 Mo. 405; Hood v. Mathis, 21 Mo. 
308; Cohen v. Kyler, 27 Mo. 122. 

A parol lease for one year to commence in the future is 
within the statute of frauds and void, and mere entry and 
payment of rent create a tenancy from year to year—Crom- 
lin v. Theis, 31 Ala. 412; Kerr v. Clark, 19 Mo. 1382; Ridge- 
ly v. Stillwell, 27 Mo. 128; Tieman v. Johnson, 7 Mo. 43; 
Hardy v. Winter, 88 Mo. 106; Delano v. Montagu, 4 
Cush. 42. 
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A lease by an agent in his own name is void, and tenant 
is entitled to three months’ notice to acti v. Arm- 
strong, 11 Mo. 209. 

When a tenant continues in possession after the expiration 
of his term wrongfully, he is not a trespasser but a tenant 
at sufferance—2 Bl. Com. 150; 4 Kent’s Com. 116; Crabb, 
Law Real Prop. § 1597. 

At common law, a tenancy at sufferance could be determ- 
ined by mere entry of landlord. In this State tenancy at 
sufferance is determined by thirty days’ notice, except where 
the time expires at a certain date, and then it is determined 
by action to recover possession without notice. 

II. The action for increased rent cannot be maintained in 
this case, because 

(a) Bailey is tenant from year to year, and holds as of 
right under the original letting until he is served with 
three months’ notice to quit, as required by statute. 

A notice to quit must be explicit and unconditional ; it 

must not give the tenant an option of leaving the premises, 
or entering into a new contract—Comyn on Land. & Ten. 
317; Coote L. & T. 8367; 1 Washb. Real Prop. 386; Ayres 
v. Draper, 11 Mo. 548. 
. (b) There can be no inference of a promise by Bailey of 
a renting at a price beyond $300 per annum. There was no 
evidence of such renting, nor circumstances from which ‘it 
can be implied or adduced. 

There must be an acceptance of the offer as made, and a 
notice of such acceptance, before there is a contract binding 
on either party. Mutuality is the essence of all contracts— 
Brown v. Rice, 29 Mo. 323; 1 Pars. Cont. 475. 

The continuance in possession is an assent merely to con- 
tinue as tenant, but, in the face of all the positive refusals, 
written and oral, preceding, it cannot be tortured into an 
assent to pay “$750 and all costs and damages.” 

The cases relied on by respondent (Loft R. 152; Elgar v. 
Watson, Car. & Marsh. 494; Roberts v. Hayward, 3 Car. & 
P. 432; Despard v. Walbridge, 15 N. Y. 374) do not in the 
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least militate against appellant; in none of these cases did 
it appear that the tenant had positively refused, objected 
and protested for more than a year against any advance of 
rent. Besides, the notices in those cases were entirely dif- 
ferent ; they were offers to continue the tenancy. The sec- 
ond notice is a threat to dissolve the tenancy unless tenant 
will accept a tenancy at $600 by the 1st October. 

But in England, in the case of Jones v. Shear, the ques- 
tion was elaborately discussed, and the idea that by a con- 
tinuance in possession the tenant must be regarded as con- 
senting to continue the lease even upon the former terms, or 
upon new terms before that, offered by the landlord, is en- 
tirely disapproved. See case reported at different stages in 
2 Har. & Wal. 43; 4 Ad. & El. 832; 6 Nev. & Man. 428. 

It will be seen by referring to the writers on landlords and 
tenants that in commenting on these cases the commentators 
carefully refrain from carrying the doctrine, extracted from 
Elgar v. Watson and Roberts v. Hayward, to the extent 
to which the court below extended it in this case—1 
Furl. L. & T. 220; Woodf. L. & T. 522; Archb. L. & T. 154, 
marg. 


Lackland § Martin, for respondent. 


The appellant was only a tenant by the year; as to any 
year but the current one he had no right or claim. So far 
as the succeeding year was concerned, the landlord had a 
right to exact whatever rent he chose, in the same manner 
as if the defendant had been a stranger applying for rent of 
the premises, provided he did this before his tenant had any 
reason to believe that he might occupy another year at the 
old rent. The information about the new rent was given 
to the appellant before he had any reason to believe that he 
might continue at the old terms, viz., three months before 
the expiration of his current year. 

The relation of landlord and tenant existed all the time— 
a relation which exacts good faith on both sides. The land- 
lord had the right to demand any rent he chose for the suc- 
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ceeding year, and the tenant could decline to give it by re- 
fusing to extend his tenancy. 

A notice that if the tenant remains another year he would 
be required to pay an increased rent, unless objected to, 
would bind him to pay that rent if he remained—Loft’s R. 
153, 4to; Roberts v. Hayward, 3 Car. & P. 432; Woodf. L. 
& T. 524; Chit. on Cont. 324. See also Despard v. Wal- 
bridge, 15 N. Y. 374. 

No other conclusion can be reached, for the tenant must 
be presumed to have elected to stay at the new rent, or be 
considered a trespasser. The law chooses the first presump- 
tion. The law is full of contracts implied from acquiescence 
and silent consent. If a merchant transmits an account 
rendered to a person with whom he has had dealings, and 
the same is not objected to without unnecessary delay, the 
law raises an implied assent to its correctness—Sherman v. 
Sherman, 2 Vern. 276; Willis v. Jernegan, 2 Atk. 252; 
Freeland v. Horne, 7 Cranch, 147; Murray v. Toland, 3 
Johns. Ch. 575. 

If a tenant receive notice personally to quit on a certain 
day without objection, it is an admission that his tenancy 
expires on that day—Thomas v. Thomas, 2 Camp. 647; Doe 
v. Foster, 13 East, 405 ; Doe v. Wombell, 2 Camp. 559. 

For a tenant to keep silent after a notice of this kind 
would be an act tending to mislead the landlord, and give 
the tenant the privilege of taking advantage of his own 
wrong. 

The cases cited by counsel for appellant about a notice to 
quit necessary to be explicit, are cases in tort, not asswmpsit. 
The party is not to be regarded as trespasser, because he is 
presumed to have accepted the condition in the notice to 
stay, and of course is bound to pay the increased rent in the 
notice. 

To terminate a tenancy from year to year, a notice to quit 
is not necessary ; a declared intention to terminate the ten- 
ancy is sufficient—R. C. 1865, p. 739, § 12. The intention 
in this case is clear as expressed in the notice. 
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Wacner, Judge, delivered the opinion of the court. 


The law seems to be well settled that when a tenant for 
a term of years, or from year to year, holds over and retains 
possession of the premises after the expiration of term, and 
without any new agreement or stipulation between the par- 
ties, he will be held impliedly to continue in the possession 
under the terms, conditions and covenants in the original 
lease—Quinette v. Carpenter, 85 Mo. 502; Finney v. Ahern, 
decided at this term. 


It results therefore as a consequence, that in the absence 
of any new agreement or stipulation, where a holding over 
is established and the relation of landlord and tenant exists, 
the law presumes the tenancy to continue according to the 
terms of the contract which has expired. 


But where an agreement either express or implied is made 
for an increasd rent, the larger rent will be payable, although 
the tenant’s liability is continued on the previous lease. 
Where a landlord gave notice to a tenant whose term was 
expiring, that in case he should hold over it would be con- 
sidered as a taking of the premises for another year at an 
increased rent, and the tenant made no reply, but continued 
to occupy the premises, it was decided that the continued 
occupation was a virtual assent to the terms prescribed in 
the notice, and created a privity of contract between the 
parties for the next year after at the increased rent—Despard 
v. Walbridge, 15 N. Y. 874. If the tenant manifests his dis- 
sent from the terms proposed for increased rent, then no 
privity of contract will be created for the increased rent ; 
and if he holds over, it will be considered on the terms of 
the lease by which he originally gained possession. In such 
case, the remedy of the landlord would be ousting the tenant 
from the possession, under the statute, if he objected to a 
continuance of the occupation according to the terms and 
conditions of the lease. The notice in this case was more 
than three months prior to the expiration of the term, and 
informed the tenant that if he desired to retain the premises 
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he could have them at a specified rate, provided he signified 
his assent by a certain designated day; but if hedid not ac- 
cede to the terms offered and continued to hold, a certain 
additional rent would be exacted. The tenant made no an- 
swer to this notice and held over. When the first quarter 
had expired and a bill was presented for the increased rent, 
he objected and tendered the amount according to the terms 
of the prior contract. 

If the tenant objected to the terms increasing the rent, and 
did not intend to pay accordingly, it was his duty to mani- 
fest his dissent within a reasonable time, in order that the 
landlord might have taken the necessary steps to have ac- 
quired the possession and reoccupied the premises, had it 
been deemed proper to do so. By his continuing in posses- 
sion and remaining silent, the landlord had the right to con- 
strue his silence into an assent or acquiescence and hold him 
for the increased rent. 

The tenant cannot be permitted to reap an advantage by 
remaining silent when it is his duty to speak. 

The judgment will be affirmed. 

The other judges concur. 


Anne L. Hunt, Respondent, v. GrorGe BaILey, Appellant. 
Appeal from St. Louis Law Commissioner’s Court. 


E. J. Bennett and Alex. Martin, for respondent. 
R. 8. McDonald and Krum & Decker, for appellant. 


Waener, Judge, delivered the opinion of the court. 


The respondent obtained judgment in the court below, and 
the question presented is the same which has been decided 
at this term between the same parties. 

The judgment will be affirmed. 
Theo ther judges concur. 
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Rosert Jarvis, Respondent, v. LemurEL H. Garnett et als., 
Appellants. 


1. Bills and Notes — Presentment — Protest. —If the maker of a note have no 
place of business at which to make demand of payment, inquiry must be 
made for his residence before the note can be protested for non-payment. 
Finding no place of business of the maker, and not being able to learn from 
inquiries where to find the maker, and receiving no information, does not 
dispense with inquiry for the maker’s residence. 


2. Officer — Notary — Bills and Notes. — The certificate of protest made by a 
notary is evidence of the presentment and demand at the time and in the 
manner stated in the certificate. 


8. Bills and Notes—Demand.—Presentment and demand of payment must be 
made of the maker or drawer of a note or bill, if he can be found at his place 
of business or place of residence. 


Appeal from St. Louis Circuit Court. 


The court, upon its own motion, gave the following in- 
structions : 


1. If the note sued on was executed by Lemuel H. Gar- 
nett as maker, and by Francis M. Ludlow, Noah M. Ludlow, 
John O’Fallon, Jr., Francis Smith, Ferdinand Kennett and 
John O’Fallon as endorsers, and at the maturity of said 
note it was placed in the hands of a notary public, who 
proceeded during business hours on that day to make and 
did make diligent and faithful search and inquiry for the 
place of business and whereabouts of said maker among per- 
sons likely to know the same and not interested to deceive 
or misinform him, and presented said note and demanded 
payment of said maker at his last place of business, which 
he was informed and believed to be the maker’s then place ‘ 
of business, this was a sufficient demand to charge said en- 
dorsers without going to the place of residence of said maker. 


2. Although the notary may have been misled by the City 
Directory, or other information, as to the then place of busi- 
ness of said maker, and if said notary on that day delivered 
a notice of the dishonor of said note to each of said endorsers 
by leaving it or sending it by mail to the place which after 
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diligent inquiry he believed to be the place of business or res- 
idence of each of them, then this is sufficient notice, although 
he may have been mistaken or misinformed as to the real 
place of business or residence of one or all of them, and de- 
livered or sent such notices to the wrong places. 

3. The fact that Ludlow & Co., after the maturity of the 
note, took or accepted from Lemuel H. and Leslie Garnett 
the bond read in evidence as a security to them in the event 
they should be made liable as endorsers of the note, does 
not affect the question of their liability to plaintiff, and does 
not operate to dispense with a regular demand for payment 
and notice of dishonor to them. 


Sharp & Broadhead, Harding & Crane, and Wickham, 
for appellants. 


I. Garnett, the maker of the note in question, had no place 
of business in St. Louis at its maturity, and no demand of 
payment was made upon him either personally or at his resi- 
dence, and there was no refusal on his part to pay the same; 
consequently, the endorsers are discharged—Nave v. Rich- 
ardson, 86 Mo. 133; Simmons v. Belt et al., 35 Mo. 461; 
Musson v. Lake, 4 How. (U.S.) 273; McGruder v. Bank 
of Washington; 9 Wheat. 598; Anderson v. Drake, 14 
Johns. 114. 

(a) The exceptions to this rule are cases in which all due 
and proper efforts have been made to make presentment to 
and demand upon the maker, and it has been found imprac- 
ticable; but the evidence in this case does not disclose such 
diligence on the part of the notary—Plahto’s Adm’r v. Patch- 
in, 26 Mo. 392; Woodward v. Bank of America, 19 Johns. 
391. 

(b) It becomes, then, a question of diligence on the part 
of the notary attempting to make the presentment to and 
demand of the maker of the note. Having found the former 
place of business of L. H. Garnett (the maker) shut and no 
one in charge, the notary should have made further inquiry 
for him and have presented the note at his residence on Olive 
18—vOL. XXXIX. 
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street, which could have been found by referring to the City 
Directory, where he had resided fifteen years, and where he 
could have been found at the maturity of the note, as ap- 
pears from the evidence—Edw. on Bills, &c. 485 ; Sto. Prom. 
Notes, §§ 238 & 241; Bay. on Bills, 200 ; Anderson v. Drake, 
14 Johns. 114; Fisher v. Evans, 5 Binney, 541; Freeman v. 
Boynton, 7 Mass. 483; Gillespie v. Hannake, 4 McCord, 503. 

(c) A demand at a store formerly occupied by the maker 
of the note, but not occupied by him at the maturity thereof, 
is not sufficient to charge the endorsers—Edw. on Bills, 489; 
Bond v. Farnham, 5 Mass. 170; Reid v. Morrison, 2 Watts 
& S. 401; Wheeler v. Field, 6 Metc. 395; The Granite Bk. 
v. Ayers, 16 Pick. 392, 394; Benedict v. Caffe, 5 Duer, 231. 


Cline & Jamison, for respondent. 


The diligence and inquiries of the notary to find the ma- 
ker of the note constituted a sufficient demand as against the 
maker to charge the endorsers. The notary went to the last 
place of business of the maker (which he had left but a short 
time previous and where his sign still remained), found it 
closed, and then inquired in the neighborhood for him, and 
after that inquired of various parties of the same name for 
information of the maker as to his place of business, and as 
he thinks also as to his residence. The notary also states that 
it his impression that he inquired at the post-office for the 
maker, and that in the course of his inquiries he was told by 
some one that the maker was out of town. It seems also to 
have been found by the court as a fact set forth in the in- 
struction given of its own motion, that the notary made dili- 
gent and faithful search and inquiry for the place of business 
and whereabouts of the maker among persons likely to know 
the same and not interested to deceive or misinform him, 
“and that he presented the note and demanded payment of the 
maker at his last place of business, which he was informed 
and believed was the maker’s place of business at that time’; 
and this decision of the court below, being in the nature of 
a finding of the facts upon the weight of evidence, will not 
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be reversed here. And all of the circumstances of the case 
together incontestably warrant the decision of the court be- 
low that a sufficient presentment for payment had been made 
to bind the endorsers—Berlin v. Eddy et al., 33 Mo. 426; 
Plahto v. Patchin, 26 Mo. 392; Shepard v. Citizens’ Ins. Co., 
8 Mo. 276; Carroll v. Upton, 2 Sandf. 171-6; Chapman v. 
Lipscomb, 1 Johns. 294; Reid v. Payne, 16 Johns. 218; Bk. 
of Utica v. Davidson, 5 Wend. 587; Bk. of Utica v. Bender, 
21 Wend. 643; Ransom v. Mack, 2 Hill, 587; Preston v. 
Dayson, 7 La. 7; Vigers v. Calvin, 14 La. 89; Bk. of La. v. 
Lotterfield, 14 La. An. 80; Watson v. Templeton, 11 La. An. 
137; Franklin v. Verbois, 6 La. 727; Shield v. Buck, 1 Pick. 
412; Burton v. Jones et al., Grang. 83; Union Bk. v. Fow- 
lers, 2 Sneed, 556; Bk. of Decatur v. Hodges, 17 Ala. 40-4; 
Williams v. Bk. of U.S., 2 Pet. 96-101; Wiseman v. Chap- 
ella, 23 How. (S. C.) 368; Adams v. Leland, 5 Bosw. 411 ; 
7 Pars. Notes & Bills, 448 ; Edw. on Bills, 609; Sto. on Bills, 
§ 351. 


Hotmgs, Judge, delivered the opinion of the court. 


The decision of the case depends upon the single question 
of the sufficiency of the presentment and demand for payment. 
The protest states that the notary presented the note “at the 
place of business of L. H. Garnett and found it closed, and 
made diligent search and inquiry for L. H. Garnett and could 
not find him.”” Under the statute, the notarial protest was 
evidence of a presentment and demand at the time and in 
the manner therein stated. The plaintiff, not venturing to 
rely upon the protest alone, produces the notary himself as 
a witness. He proves that he went to a store on the levee 
having the names of Garnett & Braunon on the sides of the 
door and that he found the store shut up, and upon making 
further inquiries got such information as to satisfy himself 
that this store was not then the place of business of the ma- 
ker. He then proceeds to inquire for the maker at other 
places on several streets, but gets no information of him. 
He is unable to state that he made any inquiry for his place 
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of residence. The other evidence showed that the maker 
had a place of residence in the city, where he had resided 
for many years, and that his name and place of residence 
were to be found in the City Directory then in use, and that 
he was at that time at home in the city. 

A presentment and demand is to be made of the maker 
himself in person if he can be found at his place of residence 
or at his place of business— Simmons v. Belt, 35 Mo. 461; 
Sto. Prom. Notes, § 40. The notarial protest shows an at- 
tempt to make a presentment and demand at his place of 
business only. The testimony of the notary rebuts the state- 
ment of the instrument, and shows that the notary knew it 
not to be true at the time he made it. The other evidence 
proves that it had not been the place of business of the ma- 
ker for some two or three months. 

The protest was thus completely rebutted and disproved. 
There was no satisfactory evidence of any attempt made to 
find the place of residence. Some inquiries were made for 
the man himself, but no information was obtained, and there- 
upon the note was protested. Here was no sufficient pre- 
sentment and demand, nor was the requisite diligence used 
to find out the place of residence—Granite Bk. v. Summer, 
16 Pick. 892; McKee v. Boswell, 33 Mo. 567. 

The first, second and third instructions refused for the 
defendants should have been given. 

The first instruction given by the court for the plaintiff 
was erroneous. There was no evidence before the court on 
which to predicate such an instruction. 

Judgment reversed and the cause remanded. The other 
judges concur. | 


——+eeer-—_. 


Tomas Hate Anp Dante F. MILLER, Appellants, v. JaMEs 
MEEGAN AND Rocer C. McALLISTER, Respondents. 


1. Witness—Party—Trustee.—A trustee having no substantial interest in the 
matter in controversy is a competent witness for his co-defendant. 

2. Injunction— Dissolution—Damages.—The statute (R. C. 1855, p. 1249, sec. 

13) limits the amount of damages at ten per cent. upon the amount enjoined 
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to cases in which money has been actually stayed by the injunction; in 
other cases, the defendants may recover the damages actually sustained. 


Appeal from St. Louis Circuit Court. 


Espy & Knight, for appellants. 
Bakewell § Farish with T. T. Gantt, for respondents. 


Face, Judge, delivered the opinion of the court. 


The petition of the appellants (plaintiffs below) shows that 
they were the owners of two distributive shares of the estate 
of Richard Phillips, deceased ; that Hale had purchased the 
share of Eliza Robinson, wife of Joseph Robinson, deceased, 
and that his co-plaintiff (Miller) had acquired the share 
of Thomas Phillips, the said Eliza and Thomas being heirs- 
at-law of the said Richard Phillips, deceased. An order was 
asked to restrain the defendant Meegan from selling as trus- 
tee certain property conveyed to him in trust for the benefit 
of his co-defendant McAllister by the said Thomas Phillips, 
Joseph Robinson and wife, together with Robert Phillips, 
another one of the distributees of said estate. 

It charged that Richard Phillips died at the city of St. 
Louis, in the year 1857, seized and possessed of an estate 
amounting in value to about $10,000, including among other 
things a steamboat called Flying Cloud; that shortly there- 
after McAllister became the administrator of said estate, and 
in pursuance of an order of the St. Louis Probate Court sold 
said boat at private sale for the sum of $15,000—Joseph 
Robinson, Thomas and Robert Phillips being the purchasers ; 
of this amount $2,000 was paid in cash, and five joint notes 
executed for the remainder, to secure which a deed of trust 
was executed by the said parties conveying the said boat and 
tackle to one Burke, as trustee for the benefit of McAllister ; 
that. shortly thereafter there was paid on said notes the sum 
of $3,900 in cash, and that McAllister by false and fraudu- 
lent representations and threats obtained additional security, 
to-wit, the conveyance to said Meegan in trust of all their 
several interests in the estate of Richard Phillips, deceased. 
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The said Robinson, Thomas and Robert Phillips took posses- 
sion of the boat and continued to run the same until the 2d 
of Dec., 1858, when said McAllister fraudulently caused the 
said Burke to take the steamboat out of the possession of the 
purchasers and to sell her privately, at which sale the said 
McAllister, then and there being administrator as aforesaid, 
became the pretended purchaser thereof at the nominal sum 
of $1,000, and on the same day sold her for $14,000, &c. 
That McAllister afterwards realized large sums from a policy 
of insurance on the boat, as well as from several average 
bonds, all of which had been assigned to him by the pur- 
chasers. That the said sum of $14,000 exceeded the balance 
due on the notes so executed by the purchasers, and that 
he had also retained and appropriated to his own use the 
sum of $2,826.44, which had been ascertained in final settle- 
ment of said estate to be the distributive share of Robert 
-Phillips, then dead, all of which was claimed by plaintiffs as 
credits to which they were entitled. 

Plaintiffs alleged that the assets of the estate were not 
properly accounted for by McAllister; that a correct settle- 
ment of his accounts with the estate would show that these 
notes executed by the said parties for the said steamboat in 
the year 1857 had been fully paid off and discharged, and 
requiring him to account, &c. 

The answers of defendants were separate. Meegan denied 
any connection with the whole matter except as trustee, and 
McAllister denied all the allegations of fraud or improper 
conduct upon his part, denied that the sale at which he 
became the purchaser of the boat was private, or that he 
bought as the administrator of the estate of Richard Phillips, 
and that he had received the amounts charged to have been 
collected by him on the policy of insurance or the average 
bonds. 

A motion was made by the defendants to dissolve the in- 
junction, upon the trial of which there was an investigation of 
all the facts in the case, upon which it was determined by the 
court that at the sale made by Burke in the month of Decem- 
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ber, 1858, McAllister “ purchased in trust for the creditors 
and distributees of the estate of Richard Phillips’; and, in 
order to ascertain how the account stood between him and 
the estate, the referee was “ordered to have an account sta- 
ted charging McAllister with all money received as adminis- 
trator of said estate, and also as fiduciary owner of the said 
steamboat Flying Cloud, and as holder of the notes and bills 
of the several purchasers of said boat, and with such notes 
and bills as remain not collected, and crediting him with all 
moneys properly paid by him on account of said estate and 
said boat, and also with the several notes and bills taken at 
divers times for purchase money of said boat and surrend- 
ered by him to such referee, or to this or the Probate Court, 
to be held subject to the final decision of the case.” Pursu- 
ant to said direction an account was taken, and the estate 
found to be indebted to McAllister in the sum of $2,331.28. 
The exceptions taken to the report of the referee being 
heard and considered by the court were overruled, and the 
motion to dissolve the injunction sustained. The bill was 
then dismissed and an assessment of damages made by the 
court; all of which being properly excepted to by the plain- 
tiffs below, the case is brought to this court by appeal. 
There is no ground, so far as the testimony presented in 
the bill of exceptions shows for the conclusion, that McAllis- 
ter’s purchase of the boat at the trustee’s sale in December, 
1858, was “in trust for the creditors and distributees of the 
estate of Richard Phillips.” No testimony tending to prove 
that fact has been found; on the contrary, it appears that he 
had undertaken to become personally responsible to the 
estate for the whole amount agreed to be paid for the boat 
by Robinson, Thomas and Robert Phillips, by actually charg- 
ing himself with it upon his settlement in the Probate Court. 
The deed of trust had been taken for his benefit and not the 
estate. The sale was shown to have been made publicly, as 
directed by the terms of the deed. The fact of its being 
struck off to McAllister for the sum of $1,000 is explained by 
showing that there was at the time lien debts against the 
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boat to the amount of $10,000, all of which he paid. It is 
wholly immaterial to the heirs-at-law of Richard Phillips 
what became of the boat after the first sale. The estate re- 
ceived the entire benefit of the proceeds of that sale; and 
the subsequent history of the boat—unfortunate and disas- 
trous as it proved to be for McAllister as well as the other 
parties connected with it—was a matter of no consequence 
whatever in determining the amount of the distributive share 
of each one of the heirs-at-law of Richard Phillips. There 
was really no equity in the bill as the case is presented here, 
and the directions upon which the account was to be stated 
by the master were most clearly erroneous. 

However, the brief of the appellants’ counsel presents but 
three points for the consideration of this court. First, that 
Meegan was incompetent to testify on behalf of his co-defend- 
ant McAllister. By the act approved February 12, 1857, ‘“‘a 
party may be examined as a witness in behalf of his co-plain- 
tiff or of a co-defendant as to any matter in which he is not 
jointly interested or liable with such co-plaintiff or co-de- 
fendant, and as to which a separate and not joint verdict 
or judgment can be rendered. (Sess. Acts 1856-7, p. 81.) 
Meegan could only be regarded as a nominal party, without 
any interest that could affect his competency, and was prop- 
erly admitted to testify. 

The second error complained of, being the refusal of the 
court to sustain the exceptions to the report of the referee, 

need not be noticed for the reasons expressed heretofore in 
~ relation to the order of the court making the reference. The 
action of the referee seems to have been mainly in conform- 
ity to the order and with the views entertained by the court 
below in reference to the necessity of having an account sta- 
ted. It was proper that it should be sustained. 

The third and last point is that the Circuit Court commit- 
ted error in the assessment of damages. In the case of the 
City and County of St. Louis v. Alexander, 23 Mo. 483, this 
court undertook to give a construction to the statute which 
authorizes an assessment of damages in these cases. (R. C. 






























OCTOBER TERM, 1866. 





Stout v. Benoist et als. 





1855, p. 1249.) It was held substantially in that case, and 
we think correctly so, that the object of the statute was to 
fix the measure of damages where money had been actually 
stopped by the injunction, and not to confine the damages 
exclusively to that subject. It does not prevent the recov- 
ery of any other damages which the parties might have sus- 
tained by reason of the injunction, and hence the court in 
such cases are not to be restricted to ten per cent. upon 
money atually released by the dissolution. 

It is urged that the allowance of the sum of $1,000 as an 
attorney’s fee was improper, for the reason that it consti- 
tuted no part of the damages that could be legally assessed 
in such cases. The evidence upon which the allowance was 
made is not preserved in the bill of exceptions, if any was 
taken. But in any event the whole matter was within the 
knowledge of the court, and, a trial by jury being waived by 
the parties, we do not feel at liberty to inquire into the rea- 
sons which controlled the court in making the allowance, but 
must concltide they were sufficient. 

The judgment will be affirmed. The other judges concur. 





BenJAMIN F. Stout, Respondent, v. Louis A. Brnoist et als., 
Appellants. 


Bills and Notes — Forged Endorsement — Bankers — The acceptor of a forged 
bill is bound to know the handwriting of the drawer; and if he have ac- 
cepted and paid the bill to a holder bona fide and for a valuable consid- 
eration, he cannot recover back the money. Where persons are equally 
innocent, and one is bound to know and act upon his knowledge, and the 
other has no means of knowledge, it would be unjust to burden the latter 
with a loss for the purpose of exonerating the former. 


Appeal from St. Louis Circuit Court. 
Sharp § Broadhead, for appellants. 


I. The appellants are not liable to pay back the amount 
of the certificate; because where one of two innocent par- 
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ties must suffer, the burden must fall upon him whose busi- 
ness it was to know the genuine signature of the depositor, 
and who, having the best means of detecting the forgery, 
failed to do so through negligence or inadvertence. 

II. After the respondent Stout discovered the forgery, it 
was his duty to notify the appellants within a reasonable 
time, so that they might take steps to protect themselves 
against loss; which was not done—Bank of U.S. v. Bk. of 
Georgia, 10 Wheat. 333; Levy v. Bk. of U.S., 1 Bin, 27-36; 
Price v. Neal, 3 Burr. 13855; Gloucester Bk. v. Salem Bk., 
17 Mass. 33; Goddard v. Merchants’ Bk., 4 N. Y. 147. 


Hudgens & Son, for respondent. 


I. The appellants having endorsed the certificate to plain- 
tiff and appellee, thereby guaranteed that the antecedent 
signatures endorsed thereon were genuine; the antecedent 
forgery of Morin’s name and endorsement rendered the title 
of the holder void; and there was a total failure of the con- 
sideration upon which the payment was made, and the plain- 
tiff was entitled to recover the money back—381 Mo. 224; 
Sto. Prom. N. §§ 185, 380, 387. 

II. The appellant cannot shield himself with the plea of 
agency for aformer endorser ; he disclosed no such relation 
at the time of presentation of the demand to plaintiff, and 
must be held as principal—31 Mo. 224; Sto. Ag. §§ 266-9. 


Wacner, Judge, delivered the opinion of the court. 


It appears from the record that on the 23d day of Janu- 
ary, 1860, one William Morin deposited with the respondent, 
who was a banker in the city of St. Louis, three hundred 
dollars, and received a certificate therefor payable to the 
order of himself upon a return of the certificate properly en- 
dorsed. About the 4th or 5th of June, in the same year, 
Morin was in St. Joseph, Mo., and the certificate of deposit 
was stolen from him. On the 5th of June a stranger entered 
the office of the Buchanan Life and General Insurance Com- 
pany at St. Joseph with the certificate, with the name of 
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Wm. Morin endorsed upon it, and represented himself to 
the secretary of the company as Morin, the depositor of the 
money, and desired the secretary to pay him the amount of 
money called for in the certificate. The certificate had been 
stolen and the endorsement forged.. The person making 
the presentation being a stranger and unable to identify 
himself, the secretary refused to pay the money, but con- 
sented to receive it for collection ; he accordingly endorsed 
it as secretary of the insurance company, and forwarded it 
by mail to the appellants, who were the correspondents and 
collecting agents for the insurance company at St. Louis. 
The certificate was received by the appellants on the morn- 
ing of the 7th of June, and endorsed by them and presented 
to respondent at his banking-house for payment, and the 
money paid. On the evening of the same day the insurance 
company at St. Joseph paid the full amount to the person 
who left the certificate for collection, and who is supposed to 
have been the thief and forger. The forgery was not discov- 
ered till the 17th of June, and afterwards this suit was 
brought against the appellants to recover back the money, 
on the ground that the original depositor’s name had been 
forged, and that the subsequent endorsers had no property 
in the certificate. The court below decided in favor of the 
respondent, and from its judgment this appeal is prosecuted. 

The only question between the parties is which shall bear 
the loss. They were both innocent, and in such a case the 
sound rule of decision would seem to dictate that if the fault 
or negligence can be traced to either party, the loss should 
be fastened upon him. 

The leading case bearing on this subject is Price v. Neal, 
3 Burr. 1355. In that case, it appears from the statement 
there were two bills of exchange which had been paid by 
the drawee, the drawer’s handwriting being a forgery. One 
of these bills had been paid when it became due, without 
acceptance; the other was duly accepted, and paid at ma- 
turity. Upon discovery of the fraud, the drawer brought 
an action against the holder to recover back the money so 
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paid, both parties being admitted to be equally innocent. 
Lord Mansfield, on delivering the unanimous opinion of 
the King’s Bench, said: “It can never be thought uncon- 
scientious in the defendant to retain this money when he had 
once received it on a bill of exchange endorsed to him for a 
fair and valuable consideration, which he had bona Ade paid 
without the least-privity or suspicion of forgery. Here was 
no fraud, no wrong. It was incumbent upon the plaintiff to 
be satisfied that the bill drawn upon him was the drawer’s 
hand before he accepted or paid it, but it was not incumbent 
upon defendant to inquire into it. Here was notice given 
by the defendant to the plaintiff of a bill drawn upon him, 
and he sends his servant to pay it and take it up. The other 
bill he actually accepts; after which acceptance, the defend- 
ant innocently and bona fide discounts it. The plaintiff lies 
by for a considerable time after he has paid these bills, and 
then found out that they were forged. He made no objec- 
tion to them at the time of paying them. Whatever neglect 
there was, was on hisside. It is a misfortune which has hap- 
pened without the defendant’s fault or neglect. If there was 
no neglect in the plaintiff, yet there is no reason to throw off 
the loss from one innocent man upon another innocent man ; 
but in this case, if there was any fault or negligence in any 
one, it certainly was in the plaintiff and not in the defendant.” 

Levy v. Bank of U.S., 1 Bin. 27, was a case where one 
Thomas passed to the plaintiff a check upon the Bank of the 
United States for $2,600, and purporting to be drawn by one 
Wharton in favor of Thomas or bearer. The check was pre- 
sented at bank by Mr. Levy’s (plaintiff’s) clerk, and was en- 
tered by the receiving teller to Mr. Levy’s credit, in his bank 
book, as cash. It was also entered on the scratcher of the 
bank and in the cash book, and was credited to Mr. Levy and 
charged to Wharton according to the usage of the institu- 
tion. On examining the checks of the bank the same day, 
the check was discovered to be a forgery ; the credit to Levy 
in the cash book of the bank and the charge to Wharton 
were respectively struck out, and aclerk ofthe bank was im- 
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mediately sent to Levy to inform him of the fraudulent char- 
acter of the check and demand a new one in lieu thereof, 
which he refused to give; and on suit instituted by Levy 
against the bank, it was held that the acceptor of a forged 
bill was bound to pay it, not upon the principle that his 
acceptance had given credit to the bill, but because it was 
his duty to know the drawer’s handwriting, which he was 
precluded from disputing. 

The Gloucester Bank v. Salem Bank, 17 Mass. 33, is an 
authority for the same doctrine. 

In the U. S. Bank v. Bank of Georgia, 10 Wheat. 333, the 
whole question was examined by Mr. Justice Story with his 
usual redundant and exhaustive learning, and the doctrine 
of Mansfield received the unqualified approbation of the Su- 
preme Court of the United States. And Professor Parsons, 
in his recent valuable treatise (2 Pars. N. & B. 285), extracts 
the principle from the authorities that “bankers must always 
pay their acceptance on a forged draft, because they are 
bound to know the handwriting of their customers, and 
hence must bear the loss when the signature of the drawer 
is forged and they have accepted. When both parties are 
innocent, and the loss must fall upon one, it should be upon 

.the one who in law most essentially facilitated the fraud’; 
and in support of which he cites Leach v. Buchanan, 4 Esp. 
226; Forster v. Clements, 2 Camp. 17; Price v. Neal, 3 
Burr. 1854; Wilkinson v. Johnson, 3 B. & C. 428; Easdale 
v. La Nauze, 1 Young & C. (Exch.) 394 ; Hall v. Fuller, 5 B. 
& 0. 450; U. S. Bank v. Bank of Georgia, 10 Wheat. 333 ; 
Smith v. Shepperd, manuscript case cited in Chitty on Bills, 
9th ed. 266. -4\ 

Considerations of convenience and public policy impera- 
tively demand and require this rule. Bankers have the k 
means in their own hands, by acquiring an intimate know- H 
ledge of the signatures of their customers, of protecting and 
securing themselves against impositions and forgeries. They 
alone possess the means of knowing, when paper is presented 

to them, whether the signatures or endorsements are genuine. 
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And if these means are not employed, it is evidence of a neg- 
lect of duty which the public have aright to require of them 
for its safety. 

In a case where persons are equally innocent, and one is 
bound to know and act upon his knowledge, and the other 
has no means of knowledge, it would be inequitable and un- 
just to burden the latter with a loss for the purpose of exon- 
erating the former. 

The judgment is reversed. The other judges concur. 


—_—_+290+—__ 


Amos J. STILLWELL, Plaintiff in Error, v. Susan McDonarp 
et als., Defendants in Error. 


Conveyances— Recording —Attachments.—A deed for land executed and deliv- 
ered before but recorded after the levy of an attachment, and before the 
sheriff’s sale under the judgment, takes precedence of the sheriff’s deed. 
The deed is valid as between the parties thereto without recording. The 
attaching creditor is not a purchaser under the statute, and the deed being 
recorded at the date of the sheriff’s sale, the purchaser buys with notice. 


Error to Hannibal Court of Common Pleas. 


On the 10th day of May, 1860, one Angus W. McDonald 
was the owner in fee of the ground sued for, and on that day 
conveyed one undivided half of said lots to his brother Ed- 
ward C. McDonald, since deceased. The deed was recorded 
December 7, 1860. Before said deed from Angus W. to 
Edward C. McDonald was filed for record, one Samuel S. 
Watson, without any notice thereof, sued out a writ of at- 
tachment against the said Angus W. McDonald and caused 
said Angus to be personally served and the land in contro- 
versy to be attached November 7, 1860. Watson prosecuted 
his said suit by attachment against Angus W. McDonald, and 
on the 14th day of April, 1862, obtained final and general 
judgment. On this judgment Watson caused a special ex- 
ecution to issue, and said execution was levied on the land 
in controversy as the property of the defendant Angus W. 
and it was sold by said sheriff, and the plaintiff in error 
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became the purchaser and obtained a deed from said sheriff 
therefor conveying to him all the right, title interest, claim 
and pretension whatsoever that said Angus W., the defend- 
ant in said execution, had in said premises at the time of 
the levying of said writ of attachment thereon. Susan Mc- 
Donald the widow, and the other defendants, as heirs at law 
of said Edward C. McDonald, deceased, having the land in 
possession, Stillwell brought this suit against the defendants 
in error in the Hannibal Court of Common Pleas to’ recover 
the property and test the title. 


S. S. Allen, for plaintiff in error. 


I. An attachment is a lien on real estate from and after 
the moment of its levy or service—Drake on Attach. 226-7; 
Davenport v. Tilton, 10 Metc. 320; Kittridge v. Warren, 
14 N. H. 509; Vreeland v. Brown, 1 Zabris. (N. J.) 214; 
Wells v. Blander, 10 Smead & M. 348 ; Downer v. Brackett, 
5 Law Reporter, 393; Rowell’s case, id. 300; 21 Vt. 599 & 
620; Haughton v. Eustice, 5 Law Rep’r, 505; Ingram v. 
Phillips, 1 Day, 117. 

II. The levy of a writ of attachment on land not only 
creates a lien or charge thereon from the moment of its levy, 
_ but asale under an execution issued on the judgment against 
the defendant in the attachment relates back to the time of 
the levy of the attachment and passes the title of the defend- 
ant to the purchaser—23 Mo. 85. 


G. Porter, for defendants in error. 


Respondents rely upon the principles settled by this court 
in the case of Valentine v. Havener, 20 Mo. 133 (and the 
case of Davis v. Ownsby, 14 Mo., therein cited and thereby 
affirmed), as analogous strictly to that involved in the case 
at.bar. This principle is based alike on precedent and _pol- 
icy, commends itself to our sense of natural justice, and is 
now regarded (as it has been for many years) as the settled 
doctrine of this State. To disturb it now would work great 
confusion in the titles to real estate and much hardship. 
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In this particular case, it would be obviously unjust that it 
should be disturbed. The failure to record the deed under 
which respondents claim through Edward C. McDonald, was 
an inadvertence, and no pretence of any fraud in fact or in- 
tention is shown by the testimony. On the whole case, the 
respondents insist that the judgment of the court below be 
affirmed. 


Ho.tmes, Judge, delivered the opinion of the court. 


But a single question is presented by the record in this 
case, and that is whether the purchaser ata sheriff’s sale 
under a judgment and execution in an attachment suit lev- 
ied on real estate, will take the title against a prior deed 
executed and delivered before the date of the levy of the 
attachment, though not rendered until after such levy, but 
duly acknowledged and recorded before the judgment sale 
and sheriff's deed to the purchaser. This question must be 
considered as already decided and put at rest by the former 
decisions of this court in Davis v. Ownsby, 14 Mo. 170, and 
in Valentine v. Havener, 20 Mo. 133. It was held that the 
object of recording was to impart notice to subsequent pur- 
chasers and mortgagees, and not to creditors merely as such ; 
that a creditor acquired a lien by his judgment which would 
bind the estate against any subsequent act of the defendant, 
but that the purchaser at the sale under the judgment was 
the first person to be affected by the notice as a purchaser. 
The lien of an attachment can certainly give no greater in- 
terest, or be more effectual, than the lien of a judgment. A 
deed unrecorded is not to be valid except between the par- 
ties, but between the parties it is valid and conveys the title. 
At the date of this levy, then, the defendant in the attach- 
ment suit had no interest or property in the estate conveyed 
which could be subject to attachment as his property, and 
the plaintiff acquired no interest in it by virtue of his levy. 
He did not thereby become a purchaser in the sense of the 
statute; but before the sheriff’s sale and deed the prior con- 
veyance had been duly acknowledged and recorded, and the 
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purchaser at the sale was affected with notice. We think 
the deed was rightly admitted, and that there was no error 
in the ruling of the court below. 

Judgment affirmed. The other judges concur. 


Epwarp CoueHtin, Petitioner, v. ApoLpH Ex Lert, Jailor 
and Respondent. 


Courts — Jurisdiction — Contempt — Divorce.—Imprisonment for debt being 
abolished, a party cannot be imprisoned for a contempt of court in refusing 
to obey an order or decree directing the mere payment of money. An order 
for the payment of alimony is simply an order for the payment of money. 


Petition for writ of Habeas Corpus. 
Cline & Jamison, for petitioner. 


Houtmes, Judge, delivered the opinion of the court. 


This party is brought before the court on a writ of habeas 
corpus. It appears by the return of the jailor that he was 
committed to jail under an order of the St. Louis Circuit 
Court, which stated that “ being here in court under attach- 

ment for not obeying the order of court made on the 30th 
March, 1865, to pay alimony to the plaintiff as set forth in said 
order,” and “ failing to show cause for disobeying said order’’ 
he was thereby committed to the county jail “for ten days 
unless said alimony is sooner paid.” The petition states that 
the petitioner is a poor man and unable to employ counsel, 
and that he had stated to the St. Louis Circuit Court under 
oath that he could not pay nor had the means to discharge 
any part of said judgment, nor did he know any one to whom 
he could look with any hope of getting the same; and that 
he was a poor man and had no means out of which he could 
satisfy said judgment, small as it was. 

The act concerning divorce and alimony provides that 
when a party neglects or refuses to pay alimony as adjudged, 

19—VOL. XXXIx. 
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the court shall have power “to award an execution for the 
collection thereof, or to enforce the performance of the judg- 
ment or order by sequestration of property, or by such other 
lawful ways and means as is acéording to the practice of the 
court—Gen. Stat. 1865, ch. 114, § 6. It seems that this 
party was treated by the Circuit Court as being in contempt 
for disobedience of the previous order of court requiring him 
to pay the alimony which he had been adjufged to pay. It 
does not appear that any execution or process of sequestra- 
tion had been issued. A writ of sequestration is a process 
for contempt ; but it was said in Roberts v. Stoner, 18 Mo. 
481, that “a sequestration merely to compel the payment of 
money cannot now issue, as imprisonment for debt is abol- 
ished.” 

The party here was under no other contempt than that of 
refusing to pay the money which the court had ordered to 
be paid as alimony. As process against the body for the 
non-payment of a debt: cannot now be issued, there would 
seem to be no means of putting a party in contempt for dis- 
obeying orders or decrees for the mere payment of money. 
We do not mean to say that a party may not be put in con- 
tempt for disobeying a decree for the performance of acts 
which are within his power and which the court may properly 
order to be done. If it were shown, for instance, that the 
party had in his possession a certain specific sum of money, or 
other things, which he refused to deliver up under the order 
of the court for any purpose, it may very well be that his 
disobedience would be a contempt for which he might law- 
fully be imprisoned. But the order must be for the per- 
formance of some specific act other than the mere payment 
of money. For such a contempt as this would suppose, the 
statute has made a special provision to the effect, that “where 
a judgment requires the performance of any other act than 
the payment of money,” and the party neglects or refuses 
obedience, “he may be punished by the court as for a con- 
tempt, by fine or imprisonment, or both, or, if necessary, 
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by sequestration of property’ — Gen. Stat. 1866, ch. 172, 
§ 27. 

An order for the payment of alimony is simply an order 
for the payment of money. Imprisonment for debt is abol- 
ished in this State. We think this was an imprisonment for 
debt only, and the commitment .was without authority of 
law. pa 

Let the prisoner be discharged. 

The other judges concur. 


——+-2 62> 


Rospert L. Jones, Respondent, v. James C. LoupERMAN, 
Appellant. 


1. Practice—Pleading— Written Instrument.—In declaring upon a written in- 
strument, it is sufficient to plead it according to its legal meaning and effect. 


2. Practice—Pleading—Trial—Variance.—& party cannot declare upon one 
cause of action and recover upon an entirely different and distinct cause of 
action. If there be a variance between the evidence and the pleading, the 
pleading should be amended so as to conform to the evidence, or the objec- 
tion will be fatal. 


3. Practice—Pleading—Arrest of Judgment.—Although a pleading be defect- 
ive, yet ifit appear after verdict that the verdict could not have been ren- 
dered without proof of the matters omitted in the pleading, the defect will 
be cured and the judgment will not be arrested. 


Appeal from St. Louis Court of Common Pleas. 


The petition was as follows : 


“‘ Plaintiff states that on the fifth day of September, 1862, 
the defendant made and entered into the following agree- 
ment, herewith filed and marked ‘ Exhibit A.,’ whereby the 
defendant, among other things, agreed and covenanted with 
the plaintiff that in consideration of the said plaintiff releas- 
ing, selling and conveying to the said defendant all his title 
and interest, in law or equity, in and to a certain lease there- 
in described, and which is herewith filed and marked ‘ Ex- 
hibit B.,’ that he (the defendant), on the first day of Sep- 
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tember, 1864, upon payment to him by the said plaintiff, on 
that day or within ten days prior thereto, of the full amount 
of all sums expended by defendant for assessment and taxes 
of every kind for the years 1862, 1863 and 1864, and for all 
necessary repairs and insurance on said premises, will exe- 
cute a lease to said Jones for the remainder of the term men- 
tioned in the original lease above mentioned, and upon. the 
same terms of renewal and upon the same terms and con- 
ditions expressed in said original lease. Plaintiff further 
states that, in obedience to the terms of said agreement, he 
did within ten days prior to the first day of September, A. D. 
1864, to-wit, on the day of August, 1864, offer and 
tender to said defendant the money for the full payment of 
the amount expended by said defendant for assessments and 
taxes of every kind for the years 1862, 1863 and 1864, and 
for all necessary repairs and insurance on said premises, and 
demanded of him a lease for the remainder of the term of 
said original lease ; but that said defendant, not regarding 
the terms and conditions of said agreement upon his part, 
violated his said agreement and failed and refused to exe- 
cute to the plaintiff a lease, or to give him any satisfaction 
whatever, Wherefore plaintiff says he has been greatly 
damaged, to-wit, in the sum of twelve thousand dollars, for 
which with costs he prays judgment against said defend- 
ant.” 

The agreement referred to in said petition and marked 
“Exhibit A.” is as follows: 

“Whereas James C. Louderman has by an action before 
Justice Young, of the seventh ward, obtained possession of 
the premises heretofore leased to Robert L. Jones by lease 
dated 16th of November, 1859, recorded in book 232, p. 410, 
of St. Louis county recorder’s office: Now, in consideration 
of the sum of $1,262.78, being the amount due by the said 
Jones to the said Louderman for rent, taxes and insurance 
on said premises—full satisfaction of which said rent, taxes 
and insurance is hereby acknowledged by the said Louder- 
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man—the said Jones releases, sells and conveys to said Lou- 
derman, his heirs and assigns, any right, title or interest 
which he, the said Jones, may have either in law or equity 
in or to the said premises; and the said Louderman on his 
part agrees that if the said Jones shall on the first day of 
September, 1864, or within ten days prior thereto, pay to 
him the full amount expended by him for assessments and 
taxes of every kind for the years 1862, 1863 and 1864, and 
for all necessary repairs and insurance on said premises, 
then he, the said Louderman, on said first day of September, 
1864, upon payment upon that day as aforesaid, or within 
ten days prior thereto, and not otherwise, will execute to 
said Jones a lease to said premises for the remainder of the 
term mentioned in the original lease first above described, 
with the same terms of renewal and upon the same terms 
and conditions expressed in said original lease. The word 
‘assessment,’ used above, is used in its ordinary legal sense, 
and has no military or political signification. Witness our 
hands and seals this fifth day of September, A. D. 1862.— 
J.C. Louderman, [Seal.] Robert L. Jones, [Seal.] Wit- 
nesses: John Flournoy, R. 8S. McDonald.” 


The defendant in his answer denied generally the allega- 
tions in plaintiff’s petition, and among other things stated 
that said writing marked “ Exhibit A.,” although signed by 
him, never was delivered by him to plaintiff, and never was 
or became an agreement or valid instrument, and never was 
in plaintiff’s possession rightfully or was his property, but 
that the said paper or writing was wrongfully taken and 
kept in the possession of plaintiff without his consent and 
against his will, and the clause made thereunder by plaintiff 
is wrongfully and fraudulently made; and defendant fur- 
ther denied that prior to the first day of September, 1864, 
plaintiff offered to him or tendered to him the money for the 
full payment of the assessments and taxes of every kind for 
the years 1862, 1863 and 1864, and for all necessary repairs 
and insurance upon said premises as alleged ; and he denied 
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that he violated any agreement as alleged, or that there was 
or is any such agreement as was alleged; and he denied 
that by reason of any matters as alleged in his petition plain- 
tiff has been injured in any sum whatever. 


Sharp & Broadhead, for appellant. 


Cline & Jamison, for respondent. 


WAGNER, Judge, delivered the opinion of the court. 


The first objection urged by the appellant is that there was 
a variance between the contract as set out in the petition 
and the one read in evidence. In declaring upon a written 
instrument or contract, it is not necessary that it should be 
set out in precise and identical terms, but if it is pleaded 
according toits legal meaning and effect it will be sufficient. 

The code of practice has not changed the well-known rule 
of evidence as it existed at common law, that the allegations 
and the proofs must substantially correspond. A party can- 
not declare for one cause of action and recover on an en- 
tirely different and distinct cause. If there is a variance in 
the evidence, he should amend his pleadings so as to make 
them conform to the truth, else the objection will be fatal. 

In this case the petition shows the contract and the breach- 
es, but it is deficient in not averring the consideration. Had 
a demurrer been filed at the proper time, it would have been 
clearly sustainable ; but as no objection was taken either by 
demurrer or answer, the defect may be considered as waived. 
We cannot say that the contract offered and admitted in evi- 
dence went to establish a different cause from that set forth 
in the petition: it tended to prove the same contract, though 
defectively stated. 

The motion in arrest is intimately blended with the same 
question and is addressed to the sufficiency of the petition. 
The law is well established in this State—indeed, wherever 
the common law is known and practised—that although a 
petition may be defective, yet if it appear after verdict that 
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the verdict could not have been given, or the judgment ren- 
dered, without proof of the matter omitted to be stated, the 
defect will be cured and the judgment will not be arrested. 
—Frost v. Prior, 7 Mo. 314; Palmer v. Hunter, 8 Mo. 512; 
Roper v. Clay, 18 Ills. 883; Shaler v. Van Wormer, 33 Mo. 
386; Richardson v. Farmer, 36 Mo. 35. 

The issue joined on the trial necessarily required proof of 
the facts defectively stated or omitted, and without such 
proof the jury could not have found the verdict or the court 
rendered judgment. The answer contained a complete de- 
nial or traverse of every statement in the petition, and the 
record shows that the appellant was permitted to introduce 
(and rightly) all the evidence that he had and that he could 
have introduced had there been no defect in the petition. 

The judgment is affirmed. The other judges concur. 


Ryan et al., Respondents, v. Pratt et al., Appellants. 


Practice—Supreme Court.—Judgment affirmed for want of prosecution of ap- 
peal and failing to file transcript of record. 


Appeal from Knox Circuit Court. 


Face, Judge, delivered the opinion of the court. 


A perfect transcript of the record in this case is filed by 
the respondents, accompanied with their motion asking that 
the judgment be affirmed for want of prosecution. No steps 
having been taken by the appellants to prosecute their ap- 
peal, and no cause being shown for their failure to do so, it 
is proper that the motion should be sustained. It appears 
that the appeal was taken on the 8th day of June, 1863, and 
this delay certainly entitles the respondents to an affirmance 
of the judgment; and it is accordingly affirmed, with ten per 
cent. damages. Judge Holmes concurs; Judge Wagner not 
sitting, having been of counsel. 
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Louis G. Picot, ADM’R WITH THE WILL ANNEXED OF ANN J, 
Ditton, Respondent, v. Barton Bates, Truster, &c., . 
Appellant.* 


1. Practice — Parties—Distributees—Trustee.—In a suit in equity brought by 
one distributee of the estate of an intestate against the administrator to set 
aside a settlement on the ground of fraud, all the distributees must be made 
parties either as plaintiffs or defendants, to avoid multiplicity of suits and 
to enable the court to make a complete and binding decree. Although a 
trustee of an express trust may, by the statute, sue without joining the ben- 
eficiaries with him, quere, can he be sued alone ? 

2. Limitations — Administration — Trust.—To a suit by the distributee of an 
intestate against an administrator holding the fund in trust, the statute of 
limitations does not apply. No lapse of time is a bar to a direct trust, or a 
fraud as between trustee and beneficiary. Where there is no person to sue, 
no laches can be imputed. A devisee cannot show title to personal estate 
until the will has been admitted to probate, and no cause of action accrues 
until letters testamentary or of administration are granted. 


Appeal from St. Louis Circuit Court. 


The petition in this case, filed August 12, 1858, alleged 
that Ann T. Dillon died in 1837 leaving issue Ann E. (plain- 
tiff’s testatrix ), Martha, and Susan; that P. M. Dillon, her 
husband, took out letters upon her estate; that as adminis- 
trator he collected $2,768.49, in the year 1845, from the 
estate of John T. Nash; that at December term, 1845, he 
made a fraudulent settlement of said estate by crediting him- 
self with $2,301.22 for a demand due him by the estate of 
said John T. Nash, being the same item with which he had 
charged himself, and also with the sum of $1,116.49 interest, 
and that these two items were fraudulently charged — that 
they had never been allowed against the estate of said Ann T. 
Dillon—that he fraudulently charged commissions, &c., spe- 
cifying the items; that the testatrix died October 30, 1842, 
leaving a will, which was probated July 24, 1854, but no let- 
ters were granted until July 28, 1856, when they were grant- 





* This case was decided at the March Term, 1866, and was omitted in 
vol. 38. 
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ed to plaintiff; that P. M. Dillon died leaving a will, probated 
January 28, 1851, by which he devised his estate to defend- 
ant and one Provenchere, who renounced, as trustees for the 
children of P. M. Dillon ; that executors were appointed, 
who qualified, and afterwards transferred the estate to de- 
fendant. The petition then showed how the issue of P. M. 
Dillon took under the will, and were represented by defend- 
ant as trustee, and therefore were not material parties to the « 
suit. The petition then prayed that the settlement be cor- 
rected, and that to avoid circuity of action he might recover 
the share of Ann E. Dillon in her mother’s estate, &c. 

Defendant demurred, assigning two causes. 1. No cause 
of action stated in the petition. 2. That suit should have 
been against the personal representatives of Patrick M. 
Dillon. 

Demurrer was overruled. Defendant answered and trav- 
ersed the petition, and then pleaded the limitation of the 
administration act—three years, and of ten years. 

The case went to trial. Plaintiff showed letters on estate 
of Ann E. Dillon to the plaintiff, granted August 28, 1856. 
Will of Ann E. Dillon, devising all her property to Marie 
Pommeral, dated October 4, 1842; probated July 24, 1854; 
she died October 30, 1842. Administration of estate of Ann 
T. Dillon; affidavit of heirs made, &c., November 10, 1837, 
showing that Ann EK. Dillon was one of three children of 
Ann T. Dillon; inventory and accounts; settlement of De- 
cember term, 1845, showing fraudulent credits, &c. Will 
of P. M. Dillon, devising his estate for the benefit of his chil- 
dren, to trustees, defendant, &c. 

P. M. Dillon died January, 1851; letters granted January 
29, 1851; proof of notice of letters made. 

The defendant asked several instructions upon the effect 
of P. M. Dillon’s settlements and the question of limitation. 

The court found the settlements fraudulent, made the 
proper corrections, and gave judgment for Ann E. Dillon’s 
share of her mother’s estate. 

Motion for new trial filed and overruled. Motion in arrest 
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filed, but stricken out because not filed within four days, 
and appeal. 


W. A. Alexander, for appellant. 


I. The will of Patrick M. Dillon shows that while the naked 
legal title vests in Barton Bates, the equitable and beneficial 
title vests wholly in the two daughters of Dillon and their 
issue. A decree in this case against the trustee would have 
to be satisfied out of the estate of Dillon’s heirs exclusively ; 
but such a decree cannot be rendered without bringing them 
into court. Their estate cannot be taken away for any al- 
leged misconduct of the ancestor not growing out of, nor 
connected with, the trusteeship of Bates, without notice to 
them and opportunity to defend. 

1. As this is a proceeding in chancery, it is clear that the 
other parties in interest, or rather the real parties in interest 
should be brought into court. 

2. The petition shows on its face that the alleged fraud, 
if any, occurred more than five years, namely, thirteen years 
before the beginning of this action—R. C. 1855, p. 1048, Act 
of Limitations, art. 11, § 3, last clause. ‘“ Wherefore it is 
insisted in the present case that it ought to be charged in 
the bill that the fraud was discovered within five years, if 
the fact were so”—3 P. Wms. 144. If the fact were not so, 
this action is barred by the statute of limitations. 

The discovery of the alleged fraud is made by our statute, 
as it was by the British statute,a distinct, material and trav- 
ersable fact. Its averment would have enabled defendant 
to plead another and totally distinct matter of defence. If 
such new averment had been disproved, it would have been 
fatal to plaintiff’s case. It may be added, that a failure to 
plead an independent and material allegation is not cured 
by verdict—2 Doug. 683; 3 Conn. 515; Buxenden v. Sharp, 
2 Salk. —; 13 Vt. 70. 

II. There is no fraud. 

1. To make out a case of fraud plaintiff must show, first, 
a claim asserted by Dillon to which he is not in law or equi- 
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ty entitled ; second, the judgment of the probate court allow- 
ing such claim; third, some trick, some cheat practised by 
Dillon either on some of the parties in interest or on the 
court which allowed the claim, by which an advantage was 
gained which but for the deception could not have been 
gained, and by which (at least, as to the parties in interest) 
the parties, or some of them, were actually deceived, and had 
a right to be deceived. 

These three facts must co-exist to make fraud: 

First—The evidence in the case does not show that either 
of the claims objected to was illegal and inequitable. 

Second—The second essential element in a case of fraud 
is proof of the probate court allowing these claims. On this 
point there is no evidence whatever; the only evidence look- 
ing towards it is the account rendered. But, first, there is 
no evidence of the order or judgment of the probate court 
allowing and approving the account ; second, the certificate 
of the probate court judge shows positively that this is not a 
final settlement but an account rendered. How many ac- 
counts were afterwards rendered before the final settlement, 
and whether, if there is any illegal claim set forth in this 
account, it was afterwards reviewed and corrected, does not 
appear. This court will not presume fraud in an adminis- 
trator nor improper action in the probate court. To make 
out this second element of his alleged case of fraud the plain- 
tiff had to produce, first, the final settlement, and, second, 
the judgment of the probate court allowing the final settle- 
ment: he has produced neither. 

Third—If the plaintiff had established the first two ele- 
ments of fraud, he was bound also to show some trick prac- 
tised by Dillon on the court, or some party in interest, by 
which he gained an advantage not otherwise to have been 
gained, and by which the court or a party in interest was in | 
fact deceived, and had a right to be deceived. 

The appellant submits the following suggestions: 

1. If it were shown that the commissions and claims men- 

‘tioned in the petition were allowed by the probate court,— 
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then, since such allowance is a judgment of the court, this 
court will presume it to be correct. The evidence on which 
the probate court rendered the judgment is not preserved 
for the inspection of this court, and in its absence this court 
will presume that the evidence before the probate court was 
satisfactory and sufficient. 

2. To set aside the judgment of the probate court on the 
ground of fraud, when no evidence is presented except a part 
of the judgment-roll itself, which was as open to the inspec- 
tion of the probate court as it is to this court, would be to 
impute to the probate court itself a complicity with the al- 
leged fraud of Dillon. 

8. This court, in the absence of the evidence on which the 
probate court acted, will presume not only that there was no 
fraud, but that the judgment was actually right. 

4. Mere error does not prove fraud, neither does the ille- 
gality of a claim prove fraud—12 Ves. 388 & 391; 20 Mo. 
87; 23 Mo. 95; Id. 236. 

If there is no fraud, the action falls on two grounds: — 
First, as this is not an appeal from the judgment of the pro- 
bate court, that judgment cannot be disturbed except for 
fraud. Second, fraud is the gist of the action; if that fails, 
his case fails. 

III. This action is barred by the statute of limitations. 

The statute applies to this case—Kane v. Bloodgood, 7 
Johns. Ch. 110-13, 117, 121,127; 27 Mo. 591; 8 Mo. 286; 
20 Mo. 97. The case in 12 Mo. 3, has no application; that 
was an action to compel an administrator to render account, 
which is exclusively an action in equity. 


Whittelsey, for respondent. 


I. The demurrer was properly overruled. It was not made 
on account of defect of parties—R. C. 1855, p. 1231, §§ 6 & 
110. The objection was no cause of action. The petition 
showed that there was no person capable of suing until plain- 
tiff was appointed administrator of Ann E. Dillon in 1856, 
and then the administration of Patrick M. Dillon had been 
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closed, and the defendant holding as trustee of an express 
trust the beneficiaries were not material parties—R. C. 1855, 
pp- 1217-18. As they took under his will, they had no in- 
terest in questioning his acts. 

II. P. M. Dillon was an administrator of his wife, and 
trustee for his children for their shares of his personal es- 
tate. For that estate and the share coming to Ann E. Dil- 
lon, as she died before it was received, no one could sue but 
her personal representative, and there was no personal rep- 
resentative until plaintiff was appointed administrator in 
1856, at which time the administration of P. M. Dillon’s 
estate had been closed and the assets turned over to de- 
fendant. 

The statute of limitations, therefore, does not apply to this 
case. P.M. Dillon was trustee; the plaintiff is only follow- 
ing the trust estate, and seeking an account thereof in the 
hands of defendant. When he made his settlement in 1845, 
Ann E. Dillon was dead; there was, therefore, no person in 
being capable of suing until 1856, when letters were granted ; 
so that no cause of action accrued to any person capable of 
suing, or who could be barred—Ang. Lim. ch. 7; McDonald 
v. Walton, 1 Mo. 726; Reilly v. Chouquette, 18 Mo. 200; 
Murray v. East India Co., 5 Barn. & Ald. ——; Polk’s Adm’r 
vy. Allen, 19 Mo. 467; Miller v. Woodward, 8 Mo. 169; Fin- 
ney v. State to use, &c., 9 Mo. 227. 

An administrator is a trustee, and cannot set up the statute 
of limitations in bar of persons entitled to distribution—Ru- 
by v. Barnett, 12 Mo. 8, 8; DeCouche v. Savitier, 3 Johns. 
Ch. 190; Kane v. Bloodgood, 7 id. 126. Montgomery v. 
Hernandez, 12 Wheat. 129; Chambers’ Adm’r v. Smith’s 
Adm’r, 23 Mo. 174; McDonald v. Walton, 2 Mo. 48. Trus- 
tee cannot plead statute—Ang. Lim. § 168. 

In cases of fraud (Ang. Lim. § 170; Michaud v. Girod, 
4 How., U.S., 503, 5 Ct., the statute R. C. 1855, p. 1048, 
sec. 3, s.d. 5, provides that an action for relief upon the 
ground of fraud shall not be deemed to have accrued un- 
til the discovery of the fraud by the aggrieved party. Until 
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there was some person capable of suing there could be no 
person who could discover the facts. There was no person 
capable of making a demand or attacking the settlement 
until plaintiff qualified as administrator, and he sued within 
two years. 

The judgment of the court, upon the facts, was for the 
right party. 


Ho.tmes, Judge, delivered the opinion of the court. 


This was a petition in equity by the administrator of one 
of several distributees of the estate of their mother, not mak- 
ing the others parties, against the defendant as trustee in an 
absolute and express trust under the will of the deceased 
father, who had been administrator of the mother’s estate, to 
set aside an alleged settlement of the administrator’s account 
in the St. Louis Probate Court, on the ground of a false and 
fraudulent statement of the account, whereby the distrib- 
utees had been defrauded of their respective shares in the 
distributable surplus; and the defendant was charged as 
having received this surplus from the administrators of the 
estate, when the estate was settled under the will, to be dis- 
posed of in accordance with the trust therein contained. 
The party represented by the plaintiff was not one of the ben- 
eficiaries in the trust created by the will. 

The defence rested upon the several grounds, first, that 
the other distributees were not made parties; second, the 
statute of limitations; third, that the fraud was not proved; 
and fourth, that there was no evidence of any settlement or 
allowance of the account rendered by the administrator. 

As to the parties, the petition proceeds upon the assump- 
tion that the other distributees are represented by the trustee 
defendant as beneficiaries under the trusts of the will, and 
upon the allegation and proofs that all the other distributees 
of the mother’s estate were such beneficiaries and so repre- 
sented. To this it may be answered that as beneficiaries of 
the trust merely they were not therefore represented, also, 
in their character of distributees of their mother’s estate. 
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It may be conceded that this was a demand upon the trust 
property which existed prior to the creation of the trust, and 
that the absolute disposition of the trust property was vested 
in the trustee in such manner that the beneficiaries therein 
would be sufficiently represented by the trustee defendant in 
respect of the trust created by the will—Sto. Eq. Pl. §§ 149, 
215; 2 Smith’s Eq. 389; Osborne v. Farmer, 2 Hare, 556. 
This would be so, upon general principles, independent of the 
statute which is relied on—R. C. 1855, p. 1217, § 2. This 
statute provides that a trustee of an express trust may sue 
in his own name without joining the beneficiaries with him; 
but it does not say that he may be sued in that manner. It 
may be seriously doubted whether it was the intent of this 
act that the same rule should be applied toa trustee defend- 
ant. However this may be (and it is unnecessary to decide 
this question now), we think the general principles of equity 
pleading may be so far relied on in this case. But the trus- 
tee cannot be considered as representing the distributees at 
all in their character of distributees. Their rights as such 
have nothing to do with the trust under the will. So far 
as their rights are concerned, they are adverse to the will. 
This is a proceeding by a distributee in pursuit of a fund 
which has come into the hands of the trustee under the will 
of the deceased administrator of the mother’s estate. The 
general doctrine of equity is, that, in such a suit, all the dis- 
tributees, as well as all residuary legatees, must be made 
parties, as well to avoid multiplicity of suits as to enable the 
court to make a complete and binding decree, disposing of 
the whole matter, unless the others are unknown, or cannot 
be found within the jurisdiction of the court—Sto. Eq. Pl. 
§§ 73, 89, 90; West v. Randall, 2 Mason, 181; Hallet v. 
Hallet, 2 Pars. Ch. 20; Daverne v. Fanning, 4 J. Ch. 199. 
There are some exceptions to this rule, as where, for in- 
stance, there is a certain and fixed trust fund, and each ces- 
tut que trust has a certain aliquot part of it distinct from the 
others, so that there is no common interest in the object of 
the bill as in the case of an assignee of one seventh part of 
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an ascertained trust fund standing in the name of a trustee. 
—Sto. Eq. Pl. § 212. We are by no means satisfied that 
this is such a case. Here the aliquot part is not fixed by 
any instrument or contract, but depends upon proof of mat- 
ter of fact and calculation. Some sort of an account must 
be taken and stated. Where an account is necessary to as- 
certain the shares, or the parties in interest stand in differ- 
ent classes, or the entirety is in any way to be dealt with, all 
the distributees must be made parties before a final decree 
can be rendered; and it may very well be doubted whether 
the trustee has not a right to claim that this shall be done 
for his own protection, and whether he can be compelled to 
part with any portion of the trust fund until all the parties 
are brought before the court, so that the whole matter can 
be determined at once—Phillipson v. Galty, 6 Hare, 281; 
Adams’ Eq. 818. The distributees stand in different classes 
here. When the number, kinship, and class of the distrib- 
utees are ascertained by the evidence, the law fixes the 
shares. These facts are indeed alleged in the petition, and 
some evidence was produced ; but there was no party plain- 
tiff or defendant before the court who was in a position to 
contest these facts, and the absent parties distributees could 
not be bound by the decree to be rendered. In some cases, 
as where the plaintiff sued alone for his one fourth part 
of the trust fund, and it appeared that other persons, not 
made parties, were entitled to the other three fourths, the 
court ordered the other three fourths to be paid into court, 
with liberty to those persons to apply for their shares—2 
Smith’s Eq. Jur. 309. But we find no case where a final 
decree was made for one share only. It does not appear 
that the other distributees were either unknown, or beyond 
the jurisdiction of the court. No good reason is given why 
they were not made parties. If they refused to join as plain- 
tiffs, they could have been made defendants, under the stat- 
ute—R. C. 1855, p. 1218, § 38, 4,5. That they would have 
been proper parties, there can be no question ; and we are 
inclined to think they were, in the language of the statute, 
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necessary parties to a complete determination and settlement 
of the questions involved. A demurrer to the petition on the 
ground of a defect of parties was overruled. We think it 
should have been sustained.* Whether the decree rendered 
should be reversed on this ground alone, if there were no 
other; or whether or not, under special circumstances, or for 
any peculiar reasons appearing in the particular case, a final 
decree might not, in some instances, be affirmed, we will not 
now undertake to say. The rule, it seems, is not an inflexi- 
ble one, and may be dispensed with where the peculiar cir- 
cumstances are such as not to admit of its application, or 
the court would be ousted of its jurisdiction of the case, or 
where justice could not otherwise be done to a party who 
had shown himself entitled to relief—Cockburn v. Thomp- 
son, 16 Ves. 328; West v. Randall, 2 Mass. 181. 


The statute of limitations was no bar to the suit. The 
cause of action did not accrue to any person who had capa- 
city to sue, until an administrator of the deceased distrib- 
utee had been appointed—Miller v. Woodward, 8 Mo. 169; 
Polk v. Allen, 19 Mo. 467. To asuit by a distributee for 
his share against an administrator, holding the fund in trust, 
the statute of limitations does not apply. No lapse of time 
is a bar to a direct trust, or a fraud, as between trustee and 
beneficiary—Ruby v. Barnett, 12 Mo. 8; Decouche v. Savi- 
tier, 3 J. Ch. 190; 2 Smith’s Eq. Jur. 62. There is no ex- 
press statute provision here which has a particular applica- 
tion to a case of this kind, and modifies the rule of equity. 
This was not a suit upon any bond, or other demand, which 
was governed by any special statute. 

As to the three years’ bar of the administration act, this 
was not an ordinary indebtedness or demand against the 
estate, but a trust fund held in trust for the distributee ; 
and the distributee being dead, there was no person in exist- 





* The causes of demurrer assigned were, 1. That petition did not show a 
cause of action; 2. That the suit should have been brought against the per- 
sonal representatives of P. M. Dillon. 


20—voL. XXXIX. 
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ence who could sue for this money until an administrator 
was appointed, or until the will under which her devisee 
claimed was admitied to probate. A devisee cannot show a 
title to personal estate under a will until the will has been 
proved—Shepard v. Nabors, 6 Ala. 637. As to the discovery 
of the fraud, it does not appear that the facts constituting 
the fraud were known to the devisee, before or after the 
probate of the will, so that no cause of action at law, or in 
equity, can be deemed to have accrued in her favor before 
letters of administration were granted to the plaintiff; and 
this suit was brought within five years after the date of the 
letters. Where there is no person to sue, no laches can be 
imputed—Reilly v. Chouquette, 18 Mo. 220. 

The other grounds of defence may be considered together. 
It is insisted that there was no proof of any settlement, final 
or other, nor of any fraud in the account settled. The only 
evidence which was adduced to establish these facts consist- 
ed in a copy of the affidavit and inventory, showing a debt 
and interest due to the estate from the estate of one Nash, 
an abstract of demand allowed against the estate of Nash 
for this debt, and a copy of an account rendered by the ad- 
ministrator by which it appears that he had charged himself 
with the amount of this debt and interest as collected from 
Nash’s estate, and credited himself “by amount of my de- 
mand allowed by this court against the estate of John T. 
Nash, deceased,’ the same sums for principal and interest, 
and a balance was struck in his favor. This paper is certi- 
fied from the probate court to be a true copy of “the ac- 
count rendered by said administrator, as the same now 
remains of record in the office of the judge aforesaid.” This 
was all the proof. It merely shows that this account ren- 
dered was handed in to the judge of the court and remained 
there among his papers. It is not even filed. There is 
nothing to show that it ever became a record, nor that any 
action was ever taken on it by the court, much less that the 
account so rendered was ever allowed by the court in any 
settlement whatever. A settlement must be the act and 
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judgment of the court, of which there must be some record. 
No record is produced. A settlement of this kind cannot be 
presumed here; nor is it to be supposed that the probate 
court would allow such an account without some proof of 
its correctness, but quite the contrary. It is rather to be 
inferred, if any inference were to be allowed, that a full rec- 
ord of the proceedings and final settlement would show that 
this account had not been allowed on settlement, or that the 
account was just and correct, and that the administrator 
had paid over all sums due when so ordered by the court. 
No certified copy of the full record and proceedings is pro- 
duced. This paper does not appear to have any official 
character, much less that of a record. We are inclined to 
think it was not admissible in evidence at all by itself for 
any purpose. It was not even proved to have been in the 
handwriting of the administrator. It will be time enough 
to consider the question of fraud when some competent evi- 
dence shall be produced to establish the fact. Moreover, it 
does not appear on this record in what manner the deceased 
wife came to have a separate estate in this personalty. 
Judgment reversed, and the cause remanded, with leave 
to the plaintiff to amend his petition. 
Judge Wagner concurs; Judge Lovelace absent. 





THOMAS BLACKBURN AND VINSON BENSON, ADM’RS OF EDEN 
Benson, Respondents, v. JAMES Harrison, Appellant. 


Contract — Estoppel.— An agreement not to sue for a certain period after the 
maturity of a note is no bar to an action upon the note—Bridge v. Tierman, 
&6 Mo. 439. 


Appeal from St. Louis Circuit Court. 


Cline & Jamison, for appellant. 


I. The allegations in the plaintiffs’ petition as to their be- 
ing the administrators of Eden Benson, the payee of the note - 
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sued on, and of the decease of said Benson, were material 
ones, as upon the proof of them depended the right of the 
plaintiffs to maintain this suit; and as they were properly 
put in issue by the answer, the plaintiffs could not rightly 
recover without proving such allegations—Wales v. Cham- 
blin, 19 Mo. 500; 2 Greenl. Ev. § 478; 1 Wms. Exec. 332; 
2 Steph. Nisi Prius, 1904; Thompson v. Donaldson, 3 Esp. 
63; 3 Phil. Ev. 662. 


Wood & Mauro, for respondents. 


I. The court below did not err in striking out a portion 
of defendant’s answer. The portion stricken out does not 
set up any valid or legal defence to plaintiffs’ cause of action 
—2 Pars. N. & B. 501, and authorities cited ; id. 588-9; At- 
wood v. Lewis, 6 Mo. 392. 


Homes, Judge, delivered the opinion of the court. 


In this case, the error complained of consists in the strik- 
ing out of a part of the defendant’s answer. The suit was 
upon a negotiable promissory note. This portion of the an- 
swer set up as a defence some indistinct verbal understand- 
ing as to the time when the note should be paid, depending 
upon the payee removing certain squatters off the land for 
the purchase money of which the note was given. The land 
had been conveyed to the defendant, but the squatters had 
not been removed. This was no such agreement as could 
alter or vary the terms of the written instrument. If there 
were any such agreement, it might be made the ground of 
an action for damages, but it was no defence to the action 
on the note—Bridge v. Tierman, 86 Mo. 439. There was 
no error in striking out the answer. 

The judgment will be affirmed, with ten per cent. dam- 
ages. The other judges concur. 


Motion for rehearing overruled. 
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City OF CARONDELET, Appellant, v. Herman WoLrFERT, Re- 
spondent. 


Landlord and Tenant — Lease — Forfeiture — Municipal Corporation. — The 
courts cannot relieve against a forfeiture of a lease declared by a municipal 
legislative body ; but to give validity to such a forfeiture the action of the 
council must conform to all the requirements of the charter—Graham v. 
City of Carondelet, 33 Mo. 262, affirmed. Before the forfeiture is com- 
pleted by the approval by the mayor of the resolution of the council, the 
lessee may tender the rent due and thus avert the penalty. 


Appeal from St. Louis Land Court. 


This was an action of ejectment to recover possession of 
lot 28 of the common of Carondelet. The cause was tried 
by the court sitting as a jury. 

At the trial, the plaintiff gave evidence of the incorpora- 
tion of the town of Carondelet in 1832, by the judgment of 
the Circuit Court; and, also, of ordinance No. 78 of the 
town of Carondelet, approved March 13, 1845, providing for 
the lease of the common. Sec. 5 of this ordinance was in 
the following words: 

“The lease shall contain a provision to the-following ef- 
fect, viz.: that should the rent reserved as aforesaid, or any 
part thereof, on any lease remain unpaid for six months after 
the same shall become due, the board of trustees may by 
resolution declare such lease terminated and void, and the 
same shall expire and be determined from that day.” 

The plaintiff then read in evidence a lease from the Town 
of Carondelet to Patrick Tiernan, for 99 years, of lot 28 of 
the common. The rent reserved was one 3, dollars yearly, 
‘“‘ payable at the end of each and every year during the con- 
tinuance of said term,” and contained this covenant: “ that 
if at any time the rent aforesaid for six whole months shall 
be in arrears and unpaid, the said parties of the first part 
* * * may terminate this lease by order or resolution to be 
entered on record among the acts and proceedings of the said 
board ; and may take possession,” &c. This lease was dated 
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April, 1846; and on January 15, 1847, Tiernan assigned 
this lease to John Regan, under whom defendant held the 
land. 

The plaintiff then read the charter of 1860 of the City of 
Carondelet (January 16, 1860). 

The plaintiff then produced the book of the proceedings 
of the common council of Carondelet, and read therefrom 
the whole proceedings of a meeting held on the 28th Novem- 
ber, 1860. Among these proceedings was the following reso- 
lution presented by Mr. Hill, “ which was adopted”: 

“Whereas the sumsof money reserved in the form of rent 
upon the leases hereinafter mentioned, and granted by the 
late board of trustees of the Town of Carondelet, are in ar- 
rears and have been unpaid for six months after the same 
became due and payable, and still remain due und unpaid; 
therefore, be it 

‘“‘Resolved by the city council of the City of Carondelet, 
that the said leases hereinafter mentioned and described be 
and the same are hereby annulled, terminated and ended, 
and the same are hereby declared void ; the said leases be- 
ing the following, to-wit: — Lease dated the eighth day of 
April, 1846, to Patrick Tiernan, for lot No. 28 in the Caron- 
delet common, south of the river Des Péres.”’ 

There was a great deal more of the proceedings of that 
meeting,-but this was all that referred to this lot. The pro- 
ceedings were signed “ Bernard Poepping, president board 
of council.”” And this was all the testimony offered by plain- 
tiff. 

The defendant read the testimony of Michael Chartrand, 
who testified that on the evening of 28th November, 1860, 
hearing the resolution introduced by Mr. Hill, and before its 
adoption, he tendered to the collector of the City of Caron- 
delet the amount of the rent due on both the leases em- 
braced by said resolution. The collector refused the rent, 
saying the leases were going to be annulled, or were annul- 
led. Witness then stepped to the city register, and offered 
the rent to him, and he refused it. This tender was made 
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in a warrant of the City of Carondelet receivable in payment 
of all dues to the city by ordinance ; it was for $45, and wit- 
ness declared at the time that he demanded no change. No 
objection was made to the medium of payment. Witness 
had been requested by Regan to pay this rent. The ordi- 
nance making the warrants receivable “in payment or part 
payment of moneys due” the corporation was also read. 
This was all the testimony offered by defendant. 

Plaintiff, in rebuttal, examined Mr. Reber, who testified 
that it appeared from the records of his office (he was regis- 
ter of Carondelet), that there was rent due on lot 28 in No- 
vember, 1860, and that he told the collector to report the 
fact to the council. Chartrand tendered witness a warrant 
in payment of the rent due, which witness refused. Wit- 
ness testified that it was the practice to receive warrants in 
payment of taxes, rents, &c., due to the city ; did not know 
of any ordinance on the subject; the practice was universal. 
The bills for the rent of lots 28 and 156 were returned to the 
witness by the collector after the session of the council on 
the 28th November, 1860. 


The plaintiff asked the following declarations of law: 

1. If the resolution read in evidence, purporting to be a 
resolution of forfeiture, was adopted by the city council of 
the City of Carondelet before any offer to pay rent was made, 
said offer was too late, and did not amount to a tender or an 
offer to pay rent within the time prescribed for the payment 
of the same in the lease read in evidence from the former 
Town of Carondelet to Patrick Tiernan. 

2. An offer. to pay rent after the adoption of the resolu- 
tion read in evidence, and before the mayor signed the pro- 
ceedings of the city council, was too late, and did not amount 
to a tender or an offer to pay the rent within the time pre- 
scribed for the payment of the same in the lease read in 
evidence. 


The court gave these instructions, adding to the first, af- 
ter the word “Carondelet,” in the third line, “and approved 
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by the mayor,” and inserting in the second, before the word 
“adoption,” the word “legal.” The plaintiff excepted to 
the giving of the instructions as modified, and to the refusal 
to give them unaltered. 

Plaintiff asked the following instructions, which the court 
refused, plaintiff excepting : 

1. If the plats, maps, documents, instruments, and other 
papers read in evidence, are genuine, the resolution of the city 
council of Nov. 28, 1860, read in evidence, and the proceed- 
ings of said council read in evidence in connection therewith, 
are valid and binding ; and the lease read in evidence from 
the former Town of Carondelet to Patrick Tiernan, therein 
mentioned, was annulled and forfeited by said resolution, if 
the rent specified in said lease was in arrear and unpaid for 
six whole months next before the time of the passage of 
said resolution. 

2. An offer to pay rent to the plaintiff, under the lease 
read in evidence, in and by a warrant issued by the City of 
Carondelet, is not a lawful tender of said rent according to 
said lease. 

The court, on motion of defendant, instructed the jury as 
follows, plaintiff excepting : 

1. The law is declared to be, that, according to the evi- 
dence in this cause, there was no valid and lawful order or 
resolution passed or adopted by the board of trustees of the 
town or city council of Carondelet vacating or terminating 
the said lease for non-payment of rent. 

2. The law is further declared to be, that if at any time 
before the resolution or order of forfeiture contemplated by 
the ordinance No. 78 had been passed through all its stages, 
and become the act of the corporation of Carondelet, the 
arrears of rent due on lot 28 were tendered to the city col- 
lector, and that the city collector was duly authorized to re- 
ceive these rents, the forfeiture was saved. 

And thereupon the court gave judgment for the defend- 
ant. After a motion for a new trial, the plaintiff brought 
the case up by appeal. 
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Casselberry, for appellant. 


I. This.court has on several occasions examined and de- 
fined the principles governing transactions of this kind, in 
the following cases: Woodson v. Skinner, 22 Mo. 13; Tay- 
lor v. Carondelet, 22 Mo. 105; Carondelet v. Lannan, 26 
Mo. 461; Huth v. Carondelet, 26 Mo. 466. 

The above decisions establish the doctrine that a forfeit- 
ure of a lease made under or by virtue of the ordinances of 
the respective cities of St. Louis and Carondelet is a legisla- 
tive procedure over which the courts have no jurisdiction or 
control whatever. 

II. The forfeiture of the lease mentioned in the record 
was made by the city council of Carondelet under the char- 
ter of January 16, 1860—Laws of Mo. 1859-60, p. 306. 

The above charter of 1860 is different in many respects 
from the charter of 1851 in relation tu the legislative pro- 
ceedings of the city council. For instance, the charter of 
1860 does not require anything but ordinances to be pre- 
sented to or approved by the mayor— Laws 1859-60, p. 316 
& 317. The proceedings of each day of the city council are 
required to be signed at the end thereof by the presiding 
officer. This was evidently copied from the general laws of 
this State requiring the judges of the several courts of rec- 
ord to sign the proceedings of each day, which is well un- 
derstood, and has been liberally construed—Platte Co. v. 
Marshall et al., 10 Mo. 345. 


IlI. The ordinance of the former Town of Carondelet of 
November 4, 1843, read in evidence by the defendant, was 
passed before the city charters of 1851 and 1860, was only 
of a temporary nature, and relates to warrants against the 
former town, and has no application to the new order of 
things created by the subsequent charters ; nor is there any 
evidence in the record that the warrant mentioned by the 
witness Chartrand was in conformity with the provisions of 
the act of 1855 regulating the issuing of warrants by towns 
and cities—R. C. 1855, p. 158 et seq., art. 2, tit. Towns. It 
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was drawn on the “contingent fund,” and not as required 
by the above article in the R.C. of 1855. 


T. T. Gantt, for respondeut. 


I. There was no valid or legal forfeiture of the lease to 
Tiernan, leaving the question of tender entirely out of view. 

II. It is found by the court that there was a tender of rent 
before the resolution of forfeiture passed through its stages, 
and that the forfeiture was thereby saved. 

Either ‘of these propositions will suffice for the affirmance 
of the judgment. If, under the charter of Carondelet, there 
was no valid resolution of forfeiture passed by the corporate 
authorities on the 28th November, 1860, there is an end of 
this case. Respondent submits that there was no such reso- 
lution passed at that time. The case of Graham v. Caron- 
delet, 33 Mo. 2638, is decisive on this point. It was there 
held that two things must concur towards a valid resolution 
of forfeiture of such leases. First, such a resolution must 
have passed the board (that is, have received its vote) ; and 
then must have been presented to the mayor for his ap- 
proval, and must have been signed by him. Secondly, it 
must have been entered of record in the proceedings of the 
board. The first of these formalities was never complied 
with. 

It was said that the charters of 1860 and 1851 were dif- 

ferent in their requirements on this head. This, respondent 
denies. Sec. 6 of art. vii. of the charter of 1860 (p. 317 of 
Sess. Acts) is in these words ; “ Every bill which shall have 
been passed by the city council shall, before it becomes a 
law, be presented to the mayor for his approbation ; if he 
approves the bill, he shall sign it; if not, he shall return it 
with his objections, in writing, to the board of council, 
which,” &c. Sec. 8. “ No ordinance shall be enacted except 
by bill.” 

Here is a declaration that no legislative or quasi-legisla- 
tive act of the board shall take effect unless in the mode pre- 
scribed in these sections. There must be a bill; and this 
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bill must pass through certain stages, and receive certain 
authentications ; and that no ordinance (that is to say, no 
act of the council) shall be enacted, except in this mode, 
and by these ceremonies. This is the very same provision 
which was contained in words of more expanse, but precise- 
ly the same import, in the act of 1851. Here is the end of 
the case of the plaintiff. ; 


Faaa, Judge, delivered the opinion of the court. 


The only matter presented for the determination of the 
court is, whether the case as presented by the record comes 
within the principles settled by the cases heretofore decided. 
It is claimed on the part of the appellant, that a distinction 
should be taken between this and the former adjudged ca- 
ses, for the reason that the forfeiture of the lease claimed to 
have been taken by the city council in this instance was in 
pursuance of the provisions of the charter of Carondelet 
granted by the Legislature on the 16th day of January, A. 
D. 1860. In the cases heretofore decided, viz., Taylor v. 
City of Carondelet, 22 Mo. 105; City of Carondelet v. Lan- 
nan, 26 Mo. 461, and Huth’s Adm’r v. City of Carondelet, 
26 Mo. 466, the forfeitures were taken under the charter of 
1851. In the 6th section of the act just recited (Sess. Acts 
1851, p. 146), it is provided that “every bill, before it shall 
have effect as an ordinance, and every resolution, before it 
shall have authority, shall be presented to the mayor for his 
examination and approval ; and no bill or resolution, unless 
approved and signed by him, shall have any effect,” &c. 

In the cases above referred to, as well as to the additional 
case of Graham v. City of Carondelet, 88 Mo. 262, the gene- 
ral principle seems to have been recognized, that the city 
council and mayor together constitute the law-making power 
of the corporation ; that the act of taking or declaring a for- 
feiture under the different leases which existed in those ca- 
ses was a legislative act, and required the concurrence of 
both the legislative and executive departments (so to speak) 
of the city; and when so taken and declared, was a legisla- 














312 ST. LOUIS. 





City of Carondelet v. Wolfert. 





tive forfeiture, against which the courts of the State could 
not relieve. 

This court with the single exception of the case of Taylor 
v. City of Carondelet, has unanimously concurred in the 
settlement of all the questions arising upon these leases in 
the manner above indicated. We think that sound policy 
requires that a settlement made upon so many repeated ad- 
judications of the same subject matter should not now be 
disturbed. It remains, then, to determine whether this case 
can be brought within the principles decided in these cases. 
Section 6 of art. vii. of the act of 1860 (Sess. Acts 1859-60, 
p- 817) provides that “every bill which shall have been 
passed by the city council shall, before it becomes a law, be 
presented to the mayor for his approbation ; if he approves 
the bill, he shall sign it; if not, he shall return it with his 
objections in writing,” &c. Sec. 8,same article, says, “No 
ordinance shall be enacted except by bill.” 

The difference between the act of 1860 and that of 1851 
consists mainly in dropping the word “resolution” in the 
former act, and using simply the word “ bill.” This consti- 
tutes the only claim made by the appellant (so far as we can 
see) that the two acts referred to are essentially different in 
their characters. The charter of 1860 seems to have been 
intended as a sort of new garment adapted to the increasing 
dimensions of the City of Carondelet; and all acts of the 
corporation as expressed through the law-making power were 
more nearly assimilated to the regular forms of legislation 
which govern legislative bodies of a higher character. The 
will of the council is to be expressed in the form of a bill duly 
considered and passed. The concurrence of the mayor, who 
constitutes a distinct department of the government, must 
be separately expressed; and every ordinance, according to 
the terms of the charter, must pass through these forms to 
become valid and effective. We conclude, therefore, that 
the act of the city government, in proceeding to take a for- 
feiture of the lease in question, is to be understood as a 
legislative or quasi-legislative act, and must conform to all 
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the requirements of the charter to give it any force or valid- 
ity whatever. 

The testimony shows that the attempted forfeiture in this 
case consisted in the passage of a resolution by the council 
declaring the fact ; that immediately thereafter the witness 
Chartrand, acting as the agent of the respondent, tendered 
to the city collector, who was then present at the meeting of 
the city council, a warrant of the said city for the sum of 
$45 in payment of the rent in arrear upon the property in 
question ; that the amount of the warrant was much larger 
than the amount of rent due, and that no change was de- 
manded of the officer to whom the tender was made. It 
was further shown by the city ordinances that such warrants 
were made receivable for all dues to the city. Now, admit- 
ting that the simple resolution of the council was sufficient 
for the purpose intended, still it cannot be said to have been 
completed, for the reason that the charter required the pro- 
ceedings of each meeting of the board to be signed by the 
mayor; and the covenant in the lease required that the 
“order or resolution” by which the forfeiture was to be de- 
clared should be “ entered on record among the acts and pro- 
ceedings of the said board,” &c. So that, in whatever light 
this transaction is to be regarded, the attempt on the part of 
the city to declare a forfeiture should be treated as a mere 
nullity. 

The judgment of the court below will therefore be affirm- 
ed, the other judges concurring. 


4 OO er 
e 


Frances S. M. Goong, Appellant, v. James H. Comrort et 
als., Respondents. 


1. Mortgages — Uses and Trusts. — Trustees in deeds of trust with powers of 
sale to secure debts are considered as the agents of both parties, debtor and 
creditor, and they must act with the strictest impartiality and integrity ; 
and when it is shown that they have abused their trust, or have combined 
with one party to the detriment of the other, or when it appears that a sub- 
stantial injury has resulted from their acts in failing or neglecting to exer- 

cise a wise and sound discretion, equity will grant relief. 
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2. Mortgages and Deeds of Trust—Trustees’ Sale.—In a sale by trustees under 
a deed of trust with a power of sale, to secure a debt, the trustees put up 
property in the city of St. Louis as a whole, and sold the same to the cestut 
que trust, and it appearing that the property would have brought a much 
higher price had it been sold in lots in accordance with the subdivision of 
the owner previously made, the court set aside the sale by the trustees and 
permitted the owner to redeem. 


Appeal from St. Louis Land Court. 


.F, A. Dick, for appellant. 


I. The trustee is by rule of law agent of both debtor and 
creditor, and as such has positive duties which he must im- 
partially discharge to each. He must so conduct the sale 
that the property shall be offered to good advantage—Hill 
on Trustees, 479, 480, 495; Lewin on Trusts, 367, ch. 19; 
18 How. 143; Anderson v. Bumgartner, 27 Mo. 77; Stine 
v. Wilkson, 10 Mo. 98; Gray v. Shaw, 14 Mo. 341; Rec- 
tor v. Hart, 8 Mo. 460; Conway v. Nolte, 11 Mo. 76; 2 Am. 
Law. Reg. (N.S.) 712. 

II. The discharge of these duties requires the exercise of 
a discretion in the conduct of the sale, and the trustee fails 
to perform his office where he allows the creditor to disturb 
the exercise of such discretion at such a critical time as the 
commencement of the sale—Hill on Trustees, 479 et seq. ; 
Lewin on Trusts, 367 ; 18 How. 143; 10 Mo. 93; 27 Mo. 
77; 14 Mo. 3841. 

III. While the creditor is protected by any slight stretch 
of authority by a trustee done in the exercise of this discre- 
tion, yet where the creditor intervenes and disturbs this dis- 
cretion, and.interjects conditions of sale not expressed in 
the deed, such act of the creditor causes a variance or de- 
parture from the terms of the deed, not protected by the 
range of discretion to be exercised by a trustee, and yet be- 
ing permitted by the trustee, becomes his act. And where 
such extraordinary acts tend to injure the debtor, they vi- 
tiate the whole proceeding—2 Am. L. Reg. (N. 8.) 652, § 8; 
Lee on Abst. Tit., 6 & 376. 

IV. The result of the sale in question, the selling of prop- 
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erty worth $40,000 for one tenth of its value, is the direct 
and inevitable effect of the hard terms announced at the 
sale; and the question under such circumstances is, not 
whether the terms announced are substantially the same as 
those named in the deed, but whether there is any variation 
in the terms. There is no discretionary power in a trustee 
to announce his sale in words different from those expressed 
in the deed. To permit such a substitution of language on 
the ground that the change of terms was immaterial, would 
be to destroy uniformity in these public sales, and to intro- 
duce a rule that would be ever varying—2 Am. L. Reg. 713, 
§ 21; Powell v. Tuttle, 3 Comst. 396. Not only were the 
terms of sale as expressed in the deed added to, but 

V. A new condition, substantial and detrimental to the 
debtor’s interest, was added, namely, that the purchase 
money should be paid “directly upon the termination of the 
sale’”—Lee on Abstr. Tit.,6 & 376; 58 Law Lib. 22, 217. | 

VI. This super-added condition of sale is the denial of a 
right of every purchaser of sufficient opportunity and time 
to inspect the deed to be made to him; to ascertain that in 
form and mode of execution it is correct. Thus, the creditor 
not only in this varied the terms of sale from those expressed 
in the deed, but added an unlawful feature to the sale—Mil- 
ler v. Evans, 85 Mo. 45; Hill on Trustees, 281, ch. 4, § 1; 
id. 296 ; Daniel’s Ch. Pr. 899, 900; Lloyd v. Griffith, 3 Ark. 
264; Wilson v. McNeal, 10 Watts, 422. 

In Stine v. Wilkson, 10 Mo. 93, it is said, “the trustee 
is regarded as agent for both debtor and creditor, and should 
stand indifferent between them, as it may not unfrequently 
happen that questions of importance will arise, in the dis- 
charge of his duties, that will demand his impartial action.” 
27 Mo. 77, says, “a trustee making a sale is agent for both 
parties.” See also 2 Am. L. Reg. (N.S. ) 712, § 20, article 
on “Sales and Titles under deeds of trust,’ where this 
subject is fully examined and the authorities brought to- 
gether. 

These authorities show that the trustee is appointed by 
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those who have conflicting interests to stand between them ; 
when the necessary time for action comes, to do all acts him- 
self according to his own discretion, not at the dictation of 
the creditor or debtor; but yet he is so to direct this discre- 
tion to the end of so offering the property that it will pro- 
duce the best price. He could have divided this property 
into lots of ordinary size for building, and it would have 
been greatly to the advantage of the debtor, as the evidence 
shows that it was leased out, and had on it many buildings; 
and such an exercise of a discretionary power for a good 
end is commended by former decisions of this court. Gray 
v. Howard, 14 Mo. 341, where the court say the trustees did 
not do wrong in dividing a larger lot for sale into build- 
ing sized lots, such conduct was highly approved by the 
court. See, also, Greenleaf v. Queen, 1 Pet. 1388; 1 nei 
321; 5 How. 233; 12 Wheat. 570. 

We have been nileliliaing the words added by order of 
the creditor, to give buyers his interpretation of the mean- 
ing of “cash’’—namely, “gold coin’”—and insisting that this 
change was unauthorized by the deed, as well as hostile to 


the fairness which should have characterized the sale; but 


now we come to the entire new condition that was inserted 
in the terms of sale by order of the creditor—namely, that 
the purchase money was to be paid “directly upon the term- 
ination of the sale.” This, of itself, introduced a fact not 
appearing on the face of the deed, that might well deter men 
who had money to lay out from putting it to such hazard. 
More than that, it was the denial of a right which every bid- 
der at a sale is entitled to. Purchasers are entitled to fair 
terms; and conduct that denies them is injurious to the 
forced vendor. Hill on Trustees, p. 281, ch. 4, § 1, says: 
“Where the conveyance by the trustees is made under the 
direction of the court, it will be referred to the master to 
settle the form of the instrument; and the certificate of the 
master, having settled a conveyance under such a reference, 
may be excepted to by any party who is dissatisfied with it.” 
See also p. 296 as to the formalities and requisites of a con- 
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veyance by a trustee of the estate vested in him, and of the 
supervision of a court of equity over its form, where many 
questions are stated which arose upon such title deeds.— 
Dan. Ch. Pr., tit. Settlement of Deeds, p. 899 ; Lloyd v. Grif- 
fith, 264; Miller v. Evans, 85 Mo. 45. Markley v. Swartz- 
lander, 8 Watts & Serg. 176, holds that a purchaser is not 
bound to accept a deed with an erasure. For an example 
of the many questions that may arise on a deed, requiring 
deliberate examination to settle, see Withers v. Atkinson, 
1 Watts, 250. The payment of the purchase money and de- 
livery of the deed are cotemporaneous acts—1 Hill. Vend. 
185. 


Cline & Jamison, for appellant. 


The court below ought to have found for the appellant : 

I. Because George W. Goode was insane at the time of the 
sale. 

II, Because the property was sacrificed, being worth $40,- 
000, and sold for only $4,000. 

III. Because the property was sold en masse, when it was 
susceptible of a division, and would have brought more if 
subdivided and sold accordingly, as it had been leased out 
in lots, and the tenants had erected brick buildings on the 
same and desired to purchase. 

IV. Because it was announced before the bidding com- 
menced, that the purchase money was to be paid immediate- 
ly after the sale and before the deeds were executed. 

V. Because the creditor meddled with the duties of the 
trustee, pursued a course calculated to prevent competition, 
and became the purchaser at a greatly reduced price. 

Equity has jurisdiction to control the acts of trustees un- 
der deeds of trust to secure the payment of money. A more 
strict compliance is required where the cestui que trust has 
meddled with the duties of a trustee, and become the pur- 
chaser at a greatly reduced price—Stine v. Wilkson, 10 
Mo. 75. 

Everything done by the parties at a sale under a deed of 
21—VOL. XXXIXx. 
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trust calculated to prevent competition renders the sale 
void—Longworth v. Butler, 8 Ills. (8 Gil.) 32. 

If the creditor is the purchaser under a deed of trust, and 
he pursues a course calculated to prevent competition, the 
sale will be set aside—8 Ills. 82; Quarles v. Lacy, 4 Mumf. 
252. A sale of land by a trustee will be set aside if the pur- 
chase is grossly inadequate, as where the land was worth 
$500 and it only sold for $50—Wright v. Wilson, 2 Yerg. 
294. It will be in connection with other circumstances— 
Cavender v. Smith, 1 Iowa, 306; Groff v. Jones, 6 Wend. 
522 ; 1 Sto. Eq. Jur. (5 Adt.) 268, § 246; Osgood v. Frank- 
lin, 2 John Ch. 23; 14 Johns. 527. 

Sale of land and town lots en masse, which are susceptible 
of division, is illegal, and the sale will be set aside—Day v. 
Graham, 6 Ills. 435; Woods v. Morrell, 1 John Ch. 501; 
Wakefield v. Campbell, 20 Me. 393. 

Although advertised as an entirety, the trustee may, in 
the exercise of a wise discretion, sell in parcels—Gray v. 
Howard, 14 Mo. 341. 


Bakewell § Farish, for respondents. 


The respondents insist that the proof in the cause shows 
no legal or sufficient ground for the relief prayed ; 

I. Because the fact that the grantor in the deed of trust 
was insane, or civilly dead, is no reason to prevent a sale 
under the same. 

II. At the time of sale, 1st February, 1862, it was custom- 
ary to demand gold and silver in payment of debts; no other 
money purported to be a legal tender, and the parties inter- 
ested had a right to demand it. 

III. The trustees sold the property in two separate par- 
cels, as it was described in the said deed of trust; and it 
was not their duty, nor was it incumbent upon them, unless 
so requested and directed, to subdivide the property, and sell 
it in small lots. Perhaps, if they had done so without hav- 
ing been so authorized by the grantors in the deed, the sale 
could and would have been successfully attacked. 
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IV. Though the property was purchased for $4,000,—as 
the maker of the notes was insolvent,and amount of encum- 
brances upon same, with interest, was $16,699, the purchas- 
er, as the holder of the notes, in point of fact paid that 
amount for the same; and had to pay, in addition, for taxes 
and other charges on the property, as shown by the account, 
five or six thousand dollars more. 

The sale was honestly and fairly conducted, and in the 
manner that all sales under deeds of trust have been con- 
ducted in St. Louis county for twenty years. 


Wacner, Judge, delivered the opinion of the court. 


This was asuit brought to set aside a sale made under 
a deed of trust, and praying that the appellant might be 
allowed to redeem the premises so sold. The petition 
states, the plaintiff, by deed dated June 9, 1855, together 
with her husband George W. Goode, conveyed unto Comfort 
and Darby, as trustees, certain premises in the city of St. 
Louis, consisting of certain lands facing 188 feet on south 
line of Morgan street, and 144 feet 7 inches on Sixteenth 
street; also, of another certain piece of land running 188 
feet along the north line of Christy avenue, and 144 feet 7 
inches along the west line of Sixteenth street ; the said deed 
of trust having been made, as therein stated, for the purpose 
of securing the payment of a certain promissory note exe- 
cuted by said George W. Goode, bearing even date with said 
deed of trust, for the sum of ten thousand dollars, payable 
one year after date to the order of Geo. P. Dorris; and the 
said deed of trust providing for the sale of said premises, if 
said note was not paid, at public vendne, allowing the trus- 
tees “ to sell the whole or any part thereof for cash,” giving 
twenty days’ notice of time, terms and place of sale in some 
newspaper published in St.Louis. That said Dorris duly 
assigned, by endorsement, said note to Peter Richard Ken- 
rick. That, at the date of the execution and delivery of said 
- deed of trust, the fee simple title in said real estate was 
vested in the plaintiff; and that the said Geo. W. Goode had 
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only an estate by the curtesy'in said premises. That on Feb- 
ruary 1, 1862, the said trustees offered the said real estate 
for sale at public vendue, and at the sale the said Kenrick 
became the purchaser at the price of $4,000, being $2,000 
for each of said pieces of land; and by deed bearing date 
February 1, 1862, the trustees conveyed to said Kenrick 
said premises. 

The plaintiff further states in her petition, that about Jan- 
uary 14, 1863, the said Geo. W. Goode died; that about Au- 
gust 1, 1861, he became insane, and remained in that condi- 
tion until his death as aforesaid; that at the time of said 
safe by said trustees the said Geo. W. Goode was insane and 
civilly dead; the said Kenrick, the holder of the note, di- 
rected the said trustees to advertise and sell the said real 
estate; that at the said sale, as aforesaid, the said defendants, 
before and at the time the said estate was offered and ex- 
posed to sale, notified the bidders and the crowd there pres- 
ent that the purchaser would be required to pay for the same 
in gold coin immediately upon the same being struck off to 
him, and before the deed was executed, thereby preventing 
bidding and competition, and enabling the said Kenrick to 
purchase the said real estate for a very low price. 

That at said sale the defendants offered for sale in a lump 
the whole lot fronting 188 feet on Morgan street by 144 feet 
7 inches deep, and also the whole lot fronting 188 feet on 
Christy avenue by 144 feet 7 inches deep, thereby preventing 
competition at said sale; that said real estate would have 
brought more if it had been sold or offered for sale by lots 
of 25 or 30 feet each; that said real estate was sacrificed at 
said sale; that said real estate is worth at least $40,000; 
that said trustees did not give twenty secular or working 
days’ notice by advertisement, as required by said deed of 
trust; that the said Kenrick has not conveyed the said real 
estate, but claims to own the same as aforesaid; that said 
plaintiff is ready and willing to redeem the said deed of trust, 
and pay to said Kenrick, the holder of the said note, the - 
amount due on the same. 
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‘The plaintiff, in conclusion, asks the conrt to set aside the 
said sale made by the said trustees; that the said sale and 
the deed made in pursuance thereof be declared null and 
void and of no effect; and that the plaintiff be allowed to 
redeem the said premises, and for general relief. 

Defendants, in their answer, made a general traverse of 
plaintiff’s allegations, and also say that they gave 20 days’ 
public notice of said sale in the “Missouri Republican’”’; that 
such advertisement was published daily in said paper from the 
9th of January to 1st of February, 1862, both days inclusive ; 
that in pursuance of the time, terms and place designated, 
said two pieces of land were separately exposed for sale and 
separately sold; that at the time of the sale no act of Con- 
gress making United States notes a legal tender in payment 
of debts had been passed; the notes issued by the several 
banks of this State, except the Exchange Bank, were at a 
discount, and it was customary and not unusual to demand 
gold coin at public sales in payment of debts. And defend- 
ants admit that at this sale notice was given that the pur- 
chase money would be required to be paid in gold coin di- 
rectly upon the termination of the sale. 

Defendants further say, that at the time of the sale afore- 
said there was a prior deed of trust then outstanding, given 
by said Goode and wife to F. A. Dick, trustee of John Has- 
seltine, dated February 21, 1849, conveying the same prop- 
erty, to secure, among other notes, one for $5,000, which at 
the time of said sale was due and unpaid; but that after- 
wards, on the 21st of August, 1862, the said Kenrick, as the 
owner and holder of said note, and without any considera- 
tion further than that he did not wish his own property 
encumbered, released said deed-of trust from Hasseltine’s 
trustee. 

The defendants further say, that, on account of said notes 
and expenses of sale, there was due to said Kenrick on Feb- 
ruary 11, 1862, the sum of $16,669.89; and further say that 
there is still due to him, in accordance with the items of an 
account filed with his said answer, the sum of $24,051.86; 
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and an averment is then made that the estate of George W. 
Goode is insolvent. 

On the trial, the plaintiff offered in evidence the deed of 
trust from Goode and wife to Comfort and Darby as trus- 
tees, the terms and conditions of which have already been 
substantially set forth. Plaintiff then offered.in evidence a 
deed of the said premises from the said trustees to Peter R. 
Kenrick, dated February 5, 1862, and purporting to be in 
accordance with the terms and provisions of the said original 
deed of trust, and wherein they allege that at the said ven- 
due they did sell the said real estate “to the highest and 
best bidder for cash,” and that said Kenrick became the 
purchaser thereof for the sum of $2,000 for each of the said 
two pieces of land. The deed also recited that the auction- 
eer “read aloud with a clear and distinct voice the adver- 
tisement of said sale, and notified all persons that the holder 
of said promissory note required and demanded that the 
amount of said purchase money should be paid in gold di- 
rectly upon the termination of said sale, that the terms and 
conditions of said sale might be fully known by everybody.” 
The notice by advertisement is annexed to said last de- 
- scribed deed, which in the usual form substantially sets forth 
the terms, descriptions of property, &c., in the original deed 
of trust; and asserting that on Saturday, the first day of 
February, 1862, the said trustees will between the hours, 
&ec., at the, &., in the city of St. Louis, “ proceed to sell the 
property above described, and in said deed conveyed, at pub- 
lic auction, to the highest bidder, for cash, to satisfy said 
note,” &c. 

The affidavit of the publisher is also annexed, showing the 
notice to have been inserted in the “Republican” from Jan- 
uary 9th to January 31st, inclusive. 

John T. Moore being introduced as a witness, testified 
that he knew Geo. W. Goode; was his attending physician 
for fourteen years before his death. On the Ist of February, 
1862, and for several months previous to that time, said 
Goode was insane; he showed symptoms of insanity for sev- 
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eral years previous to his death. On cross-examination, he 
stated that he did not know when he had a guardian ap- 
pointed; that in February, 1862, he was still out and about 
professing to exercise superintendence over his own affairs, 
though he had a good many agents. 

John Y. Page testified that he knew the said George W. 
Goode from 1851 to his death; that he died January 13, 
1863; “he was manifestly insane from the latter part of 
September, 1861, until he died”’; that he put him in the in- 
sane asylum in St. Louis on the 3d of February, 1862; he 
was taken east to Philadelphia, and there put in the insane 
asylum in April, 1862. Mr. Goode was not capable of at- 
tending to business for several years previous to his death. 
Witness married a half-sister of plaintiff. On his cross- 
examination, witness stated that Mr. Goode attended to his 
business as far it was attended to. ‘Mr. Dame, Mr. Goode’s 
agent, went away on the Ist of January, 1862; Mr. Goode 
was not capable in February, 1862, to do business, and for 
three months previous to that time ;’’ he could “ safely say 
that no one could have thought him to be a sane man; he 
died insolvent, but left some personal property. After Mr. 
Dame left, Mr. Goode had no one he called his agent.”’ 

Mr. Darby, one of the trustees, testified that he was pres- 
ent at the sale, and that his impression was that Mr. Leffing- 
well announced at the sale, by the direction of Mr. Timon, 
the agent of Bishop Kenrick, that gold would be required, 
and that the money was to be paid down immediately after 
the sale ; that it was to be paid that day. 

Mr. Comfort, the other trustee, testified that he was pres- 
ent at the sale, and that his impression was that Mr. Leffing- 
well announced at the sale that if the property was not paid 
for by 2 or 8 o’clock on that day it would be resold; that 
the sale took place at 12 o’clock. 

Mr, Leffingwell, the auctioneer, testified that he was pres- 
ent and auctioneer at the sale under the deed of trust; the 
announcement was that gold would be required, and if not 
paid by 2 or 3 o’clock the property would be resold. 
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There was also evidence introduced by defendants that 
the notes of all the banks of Missouri except the Exchange 
Bank were at a discount at the time of the said sale, and that 
gold and silver were at that time often demanded as the 
only legal tender. 

It was next shown that each of said two pieces of land 
were sold inalump; that upon the said premises there were 
valuable improvements erected by various tenants, who had 
leases of different portions of the said premises, with the 
privilege of renewing these when their leases expired ; that 
some of the improvements were of brick, some frame; there 
were two buildings on Morgan street; there were buildings 
on both sides of Orange street; there were several buildings 
on Christy avenue, and that the tenants would have bid and 
bought if the property had been sold in lots. And there 
were witnesses who testified that they were well acquainted 
with the property in question, and said that it would have 
brought very much more if it had been sold in lots of from 
25 to 30 feet front. 

It was also shown that the price paid by Kenrick for the 
property was $4,000. 

Mr. Comfort testified that the property was worth $36,- 
000. The property had four fronts—one on Morgan street, 
two on Orange street, and one on Christy avenue. It was 
worth on Morgan street $120 a foot; on Christy avenue, $80 
a foot. 

George Matlack testified that in February, 1862, the prop- 
erty in question was worth $130 per foot on the Morgan 
street front, and on Christy avenue $110 per front foot. 

James T. Swearingen testified that in February, 1862, it 
was worth $125 to $130 per front foot on Morgan street and 
Christy avenue front. 

H. W. Leffingwell testified that the property on Morgan 
street, between Fifteenth and Sixteenth streets, was in Feb- 
ruary, 1862, worth $125 a front foot, and on Christy avenue 
was then worth $80 a front foot; the corner on Fifteenth 
and Morgan streets, say 50 feet, was then worth $150 per 
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foot, and on Fifteenth and Christy avenue was then worth 
$100 per foot. 

Other witnesses, skilled and acquainted with the value of 
real estate at that time, value the property at similar rates. 

James T. Swearingen was appointed guardian of Mr. Goode 
in March, 1862, and in May, after the sale, called to see the 
bishop (that is, Peter R. Kenrick) to ascertain whether the 
plaintiff could redeem it, as it was her own. The bishop 
said she could redeem by paying in gold the amount of the 
two deeds of trust and the expenses, amounting to about 
$17,300. Arrangements were made to borrow the money 
by giving a deed of trust on the property, but the bishop af- 
terwards would only consent to the arrangement on condi- 
tion that the property should be deeded to plaintiff and her 
children ; and as the children were minors and incapable of 
joining in the deed of trust, the matter was abandoned. 

The court rendered judgment for the defendants. 

Trustees are considered as the agents of both parties— 
debtor and creditor—and their action in performing the 
duties of their trust should be conducted with the strictest 
impartiality and integrity. They are entrusted with the 
important function of transferring one man’s property to 
another, and therefore both reason and justice will exact of 
them the most scrupulous fidelity. Courts of equity have 
always watched their proceedings with a jealous and scru- 
tinizing eye; and where it is clearly shown that they have 
abused their trust, or combined with one party to the detri- 
ment of the other, relief will be granted. Not that a sale 
made by them will be set aside on slight and frivolous 
grounds; but where it appears that substantial injary has 
resulted from their action, where, in pursuance of their 
powers, they have failed or neglected to exercise a wise and 
sound discretion, equity will interfere. It is impossible in 
the very nature of things to lay down any precise rule appli- 
cable alike to all cases which may arise, but every case must 
be decided on the especial facts and circumstances which 
surround it and upon which it is founded. 
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The objection taken that the notice was not published in 
time seems to have been virtually abandoned in the argu- 
ment, and we are of the opinion that it was sufficient. 

It is strongly insisted that the demanding payment in gold 
coin, and that it should be paid immediately on the term- 
ination, had a tendency to deter bidders, and prevent com- 
petition. The sale took place before the passage of the law 
by Congress making treasury notes a legal tender, and the 
creditor had a right to demand specie if he saw proper. It 
was not obligatory on him to take anything else, and this 
of itself will not furnish a reasonable ground for interference. 
The deed of trust empowered the trustees to sell for cash, 
but they had no authority to superadd any terms which a 
proper construction of the instrument did not reasonably 
imply. Sales by trustees have been likened to sales by a 
Master of Chancery, and the rule was always to allow the 
purchaser a reasonable time—a fair opportunity to examine 
his deed, or submit it to the inspection of his counsel before 
he was forced to part with his money. The evidence is 
somewhat conflicting, some of the witnesses understanding 
that the purchase money would be required immediately on 
the termination of the sale—and this is the expression used 
in the deed—whilst others understood it would be demanded 
by two or three o’clock. Without it can be shown that this 
announcement had the actual effect of keeping persons pres- 
ent from bidding, we are inclined to the opinion that it 
would not furnish sufficient warrant for setting aside the 
sale and holding it invalid on that account. Had persons 
been present who desired to bid, and been prevented or de- 
terred in consequence of this course, it would present a 
different case. Where such a course was pursued by a 
mortgagee selling under a mortgage which contained a 
power of sale against the remonstrances of persons who were 
present for the purpose of bidding, the sale was set aside. 
The Vice-Chancellor remarking “he required payment of 
the purchase money and performances within an hour’s time 
after the sale, and also that such payment should be made 
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in specie, the remonstrances of persons who went to pur- 
chase were not attended to by him. All this was evidently 
done in order to deter persons from buying the property, 
and the better to enable the defendant to get it at his own 
price. This is a practice out of the usual course of statute 
sales; it is oppressive and unjust towards a mortgagor. 
The court will not countenance such proceedings. It is a 
course of conduet sufficient to authorize a court of equity 
to set aside a sale; and it is also enough to allow me to 
consider the defendant as a mere mortgagee in possession, 
and the complainant entitled to all the rights and privileges 
of a mortgagor’”—Goldsmith v. Osborne, 1 Edw. Ch. 562. 

But the principal question in this case is the conduct of 
the trustees in setting up the property for sale, each piece as 
a whole, when it is alleged and shown by the evidence that 
if it had been divided into smaller lots it would have brought 
more. 

The deed required the trustees to sell the .property, or so 
much thereof as would be sufficient to pay the debt. In 
the case of Gray v. Shaw, 14 Mo. 541, the trustees, under a 
deed precisely similar to the one under which the present 
sale occurred, divided the property and sold it in separate 
and distinct parcels, and this court approved their action, 
and commended it as highly judicious and proper. And it 
is doubted in the opinion whether they could have legally 
pursued any other policy. Singleton v. Scott, 11 Iowa, 589, 
was a case where a power was given to a trustee to sell land 
upon a default being made in the payment of a debt secured, 
and the grantor did not provide for its sale in parcels. The 
court declared that in a sale of the entire tract the sale 
would not be set aside if it was more judicious than a sale 
in parcels, or if the interest of the debtor was thereby pro- 
moted. Nor would the sale of an entire tract in a body, 
under such circumstances, vitiate the title of a purchaser 
who was ignorant of what the interests of the beneficiary 
required. 

In that case the deed did not contain the usual condition 
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to sell the land, or any part thereof, for the payment of the 
debt, yet the court say it was the duty of the trustee to 
divide it, notwithstanding, if it was for the interest of the 
debtor ; and if the land was in possession of an innocent 
vendee so that it could not be reached, the trustee would be 
personally responsible. 

Whether it is for the interest of the debtor that property 
should be divided before sale, is a question often depending 
on various considerations and extrinsic facts. One piece of 
property may sell for more, as a whole, than it would if 
divided into separate and distinct parcels. Its unity may 
give it additional value. A quarter section will frequently 
sell for more entire than if divided and ‘sold by forty-acre 
tracts. 

In all such cases where the power contained in the deed 
does not imperatively demand a particular mode, the trus- 
tee in his discretion must sell in such manner as will be 
most beneficial to the debtor, and he will be held to a strict 
accountability in the way and choice of expressing this dis- 
cretion. 

In Brown v. Rénssler, 15 Ills. 507, Justice Caton said 
sales made by trustees being a harsh mode of disposing of 
the equity of redemption, “should be watched by the courts 
with a jealous eye, and should not be sustained unless con- 
ducted in all fairness and integrity.” 

In speaking of a mortgagee with a power to sell, (and 
the same law applies to a trustee,) the late C. J. Shaw, in 
Howard v. Ames, 3 Metc. 311, said: “In exercising the 
power he becomes the trustee of the debtor, and is bound to 
act bona fide and adopt all reasonable modes of proceeding 
in order to render the sale the most beneficial to the debtor.” 
Vice-Chancellor Sir Knight Bruce, in the recent case of 
Mathie v. Edwards, 2 Coll. 465, uses this language: “A 
mortgagee having a power of sale cannot, as between him 
and the mortgagor, exercise it in a manner merely arbitrary, 
but as between them is bound to exercise some discretion ; 
not to throw away the property, but to act in a prudent and 
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business-like manner with a view to obtain as large a price 
as may fairly and reasonably, with due diligence and atten- 
tion, be under the circumstances obtainable.” Was that 
done in the present case? Did the trustees act in a prudent 
and business-like manner? Here was property worth $36,000 
set up and sold as a whole for $4,000, subject, it is true, to 
a prior encumbrance of $5,000. Much of the property was 
under lease; the lessees were anxious to buy and acquire 
the fee simple, but were precluded because the property was 
not divided, and they either did not want or were unable to 
purchase the entire quantity. The witnesses all testify that 
it would have brought more had it been divided in lots of 
25 or 80 feet front on the street. This is the usual size of 
lots purchased in the city for ordinary building purposes, 
and the action of the trustees excluded all persons from 
bidding except the cestui que trust and large capitalists. 

The debtor was insane, incapable of attending to his affairs ; 
he had no one to look to beside the trustees, and they seem 
to have been strangely oblivious of his interests. 

We cannot say that this sale was conducted with fairness 
and to the best interests of the debtor, and the judgment 
will be reversed and the cause remanded. The court below 
will adjust the equities between the parties. The other 
judges concur. 
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Tue Pactric RattroaD, Appellant, v. Lizzis McComss e¢ als., 
HEIRS OF PETER LINDELL, Respondent. 


1. Lands and Land Titles—Raiiroad Corporations.—Under the act of Congress 
of June 10, 1852, granting lands to the State of Missouri for the construc- 
tion of the roads therein named, and the statute of the State, of December 
25, 1852, transferring such grants to the companies therein named, no title 
to the even numbered sections passed to the corporations until the plats of 
location of the road were filed in the office of the Secretary of State, and in 
the offices of the recorder of deeds of the counties in which the lands were 

situated. 
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2. Lands and Land Titles—New Madrid Locations.—A certificate of location, 
under the act of Congress of February 17, 1815, for the relief of sufferers 
by earthquakes in New Madrid, located in 1818, and survey made and re- 
turned to the Surveyor General in 1820, but not returned to the Recorder 
of land titles until 1859, constituted a valid location of the land covered by 
the survey, and brought the land within the exceptions of the act of Con- 
gress of June 10, 1852, granting lands to Missouri for the construction of the 
roads named in the act. . 

Lands and Land Titles—Railroad Corporations—Estoppel.—Under the act 
of Congress of June 10, 1852, granting lands to the State of Missouri, and 
the act of the State of December 25, 1852, transferring such grant to the Pa- 
cific Railroad, the agent of the company, in estimating the quantity of lands 
within the exceptions of the granting act, returned sections 8 and 18, T. 45 
N., R. 7 E., as included within the exceptions, and selected lands outside of 
the limit of six miles to make up the quantity of lands to which the company 
was entitled under the grants, lists of which were certified to the company. 
Held, that by this action the company was estopped from asserting that said 
sections were not included within the exceptions of the act, although sub- 
sequent corrections of the certified lists made at the General Land Office 
showed that the company had not received all the lands to which it was 
entitled. 


ag 


Appeal from St. Louis Court of Common Pleas. 


This was an action of ejectment to recover possession of 
part of fractional sections 8 and 18, T. 45 N., R. 7 E., in St. 
Louis county, which lies within six miles of plaintiff’s road. 

At the trial, plaintiff’s title was as follows :—Act of Con- 
gress of June 10, 1852, granting to the State of Missouri the 
even numbered sections within six sections in width on each 
side of said road—10 U.S. Stat. 802; and act of Missouri of 
December 25, 1852, transferring this grant to the plaintiff— 
Acts 1852-3, p. 10, § 1. 

Evidence was then given to show that the railroad ran 
through the centre of T. 45 N., R. 7 E., and that the lands 
sued for were within six sections of the road; that the plats 
of the location of the road had been duly filed at the Gen- 
eral Land Office, in the district land offices, with the Secre- 
tary of State, and in the Recorder’s office for St. Louis coun- 
ty, as required by the statutes. 

The defendants’ title rested upon a New Madrid location 
certificate, in the name of Joseph Hunot’s legal representa- 
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tives, No. 161, issued August 12,1818; (a survey was made 
in 1821, but was not returned to the Recorder of land titles;) 
survey made and recorded May 22, 1859, and returned to 
Recorder of land titles May 23, 1859; Patent of United 
States dated August 30, 1859, issued after suit begun ; act 
of Congress of June 30, 1864; and Private Acts of 1863-4, 
p. 7, relinquishing title of United States to Joseph Hunot 
and other New Madrid locations, saving all adverse rights. 

The land sued for interfered with some lots confirmed in 
Grand Prairie common field. Plaintiff waived all claim to 
such lots, and admitted that defendant had the Hunot title 
and had held possession under it since 1829. 

The case was tried by the court as the questions presented 
were all questions of law, and turned upon record evidence 
almost entirely. 

The instructions given by the court — ed that the plain- 
tiff had the better legal title and would have been entitled to 
recover, but was estopped by its own acts from setting up title 
to the land. The supposed estoppel originated in the following 
manner :—By the act of Congress of June 10, 1852, § 2, in 
case any of the even numbered sections within six sections 
of the road had been previously sold or granted by the Uni- 
ted States, or the right of pre-emption had attached thereto, 
then the Governor of the State might appoint an agent to 
select other lands, if vacant, and within fifteen miles of the 
railroad, when located, in lieu of such even numbered sec- 
tions, within six miles, which had been granted or sold. 
After the State had transferred its grant to the plaintiff, the 
Governor appointed an agent to select land in lieu of those 
granted. After the return of the plat of the location of the 

‘road to the General Land Office, an estimate was then made 
as to the quantity of land to which the State was entitled 
within six miles: 


Lands supposed to be vacant.......ccccccccccccccsecccceeees Acres, 766,149.08 
Lands supposed to have been sold.......... ‘eecedoeeee conse 6¢ 395,040.97 


Total of lands to which Pacific Railroad was entitled, Ac. 1,161,235.07 
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in making this estimate, sections 8 and 18 of T. 45 N., R. 7 
E., sued for,"were considered as having been sold in making 
up the list of lands. 

The Commissioner of the General Land Office, under the 
acts of Congress of June 10, 1852, and August 3, 1854 (10 
U.S. Stat. 846), issued to plaintiff a list of the lands sup- 
posed to have been granted by the act of June 10, 1852, 
within six miles of the road, and another list of the lands 
selected : 


NE IID ciiineninicnicciiiseninsorinnseneeesesinn oxunun Ac. 762,536 75 

Within fifteen-mile limit ................; nipilasieviieananeeeie Ac. 395,232.18 
In 1854, additional lists were issued : 

NE eR a iiininticncineviesnnsciensnamcesencxsaenrnecie Ac. 1,743.24 

IE i iicicissiiticinccanicninccecsnnmensserersee Ac. 1,785 63 


Had these lists been correctly made out and no errors dis- 
covered, the Pacific Railroad would have had certified to 
it the quantity of land to which it would have been enti- 
tled ; but a subsequent examination of the lists showed that 
some of the lands certified had been previously entered, or 
pre-emptions had attached ; and the Land Department, after 
these errors had been corrected, found that the Pacific Rail- 
road had not received all the lands to which it was entitled, 
and that it was still entitled to 3,1627,4 acres to make up 
the quantity granted by the United States. The lists when 
corrected stood as follows: 








PR EG ANG TAR cxscvnvecnssnce sccrscasonsessseve 761,589.97 
Additional * MF Jncgtesetteneinevoummentemaneds 946.78 
— 762,536.75 
Original fifteen-mile list .............ssccccscsessses 393,793.59 
Additional * Ss einameeennnwerniesenin 1,743.20 
— 395,536.79 
Ac. 1,158,073.54 
BIN: cnnnnnceniencinnanncntnnasye Be 3,162.53 
Total granted by the act......... Ac. 1,161,236.07 


The plaintiff, therefore, had not virtually received all the 
land to which it was entitled, and had not received it at the 
time of the trial. 
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The suit was commenced January 22, 1859. 


The following instructions were given for plaintiff: 

1. The act of Congress of June 10, 1852, granting lands 
to the State of Missouri, and the act of the General Assem- 
bly of December 25, 1852, conveyed to the Pacific Railroad 
the alternate sections of land, designated by even numbers, 
for six sections in width on each side of the Pacific railroad, 
commencing at the city of St. Louis and running westwardly 
to the boundary of the State, on the line of the definite loca- 
tion of said road, excepting lands previously sold or to which 
the right of pre-emption had attached. If, therefore, the 
jury find from the evidence that the premises sued for, to- 
wit, fractional sections eight and eighteen of township 45 N., 
R. 7 E. of 5th P. M., are within the distance of six sections 
of the Pacific railroad as located and built through said 
township 45 N., R. 7 E., then the plaintiff has shown a legal 
title to so much of said sections eight and eighteen as are 
south of U.S. Surv. No. 2620 in the name of Delisle and 
without the U. 8. surveys Nos. 1663, 1664, 1665, 1813, 1814, 
1340 and 8052, and is legally entitled to recover the posses- 
sion of said premises with the rents and profits thereof from 
the commencement of this suit, unless said plaintiff has se- 
lected other lands in lieu of said sections eight and eighteen. 

2. If the plaintiff has not selected the full quantity of land 
to which it would be entitled under said act of Congress, the 
plaintiff is not estopped from claiming said fractional sec- 
tions eight and eighteen although the plaintiff and the United 
States may have supposed that said sections had been sold 
or disposed of. The court gives this instruction, No. 2, with 
this addition, that if the plaintiff selected the full quantity 
of land it was entitled to, and the Secretary of the Interior 
approved such selection, and that such selection included 
lands taken in lieu of the sections parts of which are sued 
for, and that these sections and the Secretary’s approval of 
them stood upon the records of the Commissioner of the 
General Land Office and in the office of the plaintiff at the 
time the patent was issued under which defendants claim, the 
22—VOL. XXXIX. 
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plaintiff could not after the said patent was issued change 
the said selections, on account of any alleged errors or omis- 
sions, so as to affect or impair the defendant’s title. 

3. The defendant claiming under patent in the name of 
Joseph Hunot and the U. S. survey thereof No. 2500, offered 
in evidence by the defendant, shows no title that can avail 
against the legal title of the plaintiff, if the jury believe as 
in the first instruction given for the plaintiff. 

4. The patent to Joseph Hunot dated August 30, 1859, 
shows no title in the defendants of a date older than the date 
of the patent, and the recitals in sai@ patent afford no legal 
evidence to show a title of a date older than the patent 
against the claim of the plaintiff claiming under the act of 
Congress of June 10, 1852. 


Plaintiff’s instruction refused: 


5. The plaintiff is not estopped from claiming said frac- 
tional sections 8 and 18, or so much thereof as lies outside 
of the Grand Prairie common fields, by the fact that the rail- 
road company and the land office at Washington, laboring 
under a mutual mistake, treated said land as sold or disposed 
of by the United States in fact, if in fact said land had not 
been sold or disposed of, unless the plaintiff has actually se- 
lected and received all the lands to which it was entitled un- 
der said act of Congress of June 10, 1852; and the plaintiff 
has not received all the lands to which it was entitled if it 
appear that the even numbered sections of lands within six 
miles were certified as unsold and vacant, or that any of the 
lands selected in lieu of lands sold had been previously sold, 
and that, to correct the errors thus made, the plaintiff is still 
entitled to select a large quantity of lands under its grant. 


Defendants’ instructions given : 
1. If the court finds from the evidence that the selections 
of all the lands to which the Pacific Railroad company was 
entitled under the grant of 10th of June, 1852, were made 
and completed in the year 1854, and that the same were 
duly certified to the railroad company in two lists, called the 
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six-mile list and the fifteen-mile list ; and that supple- 
mental lists were made, closing up the account for the bal- 
ance of the lands claimed by the agent of the State and the 
agent of said railroad in the same year; and if the court 
further finds from the evidence that the lands sued for in 
this section were not claimed, marked, or designated on said 
lists, or either of them, and that other lands were selected 
by the authorized agent of said railroad company in lieu of 
the lands sued for, then the court will find for the defendants. 

2. If the original lists and supplemental lists of land se- 
lected by the authorized agent of the plaintiff and of the 
State included all the acres of land to which the plaintiff 
was entitled, and the land sued for was not selected, and 
other lands in lieu thereof were selected for said plaintiff by 
the agent of the plaintiff under the grant of June 10, 1852, 
then plaintiff cannot recover. 

3. If the court find from the evidence that the New Mad- 
rid location and survey and patent certificate for the Hunot 
location have appeared upon the records of the Surveyor- 
General’s office, and of the Recorder of land titles from the 
dates of said documents up to the time the plaintiff selected 
its land under the act of June 10, 1852, and that other lands 
were selected by the plaintiff or its agent in lieu of the said 
Hunot New Madrid claim, then the plaintiff cannot recover. 


To the qualification given by the court to the plaintiff’s 
second, and the refusal of the fifth instruction, and the in- 
structions given for defendants, plaintiff excepted. 


Whittelsey, for appellant. 


From the record it will be seen that the Common Pleas 
decided this case against the plaintiff upon the doctrine of 
estoppel, after deciding by its instructions that the plaintiff 
had the better legal title by its grant of June 10, 1852. 

I. The New Madrid location of Joseph Hunot not having 
been located within one year after the passage of the act of 
Congress of April 26, 1822 (1 Land Laws, 344), was roid— 
Easton v. Salisbury, 21 How. 426, 431; State v. Gaines, 22 
How. 144. 
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The location is made only by the return of the official sur- 
vey by the Surveyor-General to the Recorder of land titles— 
Bagnall v. Broderick, 13 Pet. 436; Cabanné v. Lindell, 12 
Mo. 124; Lessieur v. Price, 12 How. 59. 

The recitals in the patent issued in 1859 were no evidence 
as against the plaintiff, claiming under act of June 10, 1852, 
of the facts therein recited to show a title older than the 
patent—Marsh v. Brooks, 8 How. 223; Kennett v. Plummer, 
28 Mo. 142. 

II. The location having been made when forbidden by 
law, the patent was void and passed no title from the United 
States—Easton v. Salisbury, 21 How. 426, 451, which wasa 
case of a patent declared void ; Wilcox v. McConnell’s Les- 
see, 13 Pet. 511; Stoddard v Chambers, 2 How. 284, 317 ; 
Hale v. Gaines, 22 How. 155. 

At the commencement of this suit the defendant had no 
legal title by or under which he could defend this suit— 
Holmes v. Fenn, 21 How. 481; Stoddard v. Chambers, 2 
How. 284; Stoddard v. Mills, 8 How. 345; 20 Mo. 108; 17 
Mo. 31; Bissell v. Penrose, 8 How. 317. 

The defendant, therefore, had no legal title under which 
to defend or under which he could claim the benefit of any 
estoppel until the passage of: the act of Congress of June 30, 
1864. As his location was void, as above shown, he had 
neither an equitable nor a legal title until that date. 

III. The defendant having neither a legal or equitable 
title at the commencement of the suit, nor until June 30, 
1864, he was not in a condition to set up an estoppel as 
against the plaintiff—Sarpy v. Papin, 7 Mo. 563; Willot v. 
Sandford, 19 How. 79. 

(a) The act of Congress of June 10, 1852, was a complete 
grant of the even numbered sections within six sections of 
the road as located, unless some legal or equitable right and 
title as against the United States had attached thereto prior 
to the grant—10 U.S. Stat. 8, § 2. 

As above shown, there was no legal or equitable title to 
said land in any one in 1852 except the United States, and 
the grant was therefore a complete grant to the State of Mis- 
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souri, and that title passed to the plaintiff December 25, 
1852. The defendant had no title until June 30, 1864, and 
before that date (in 1863) the United States had made cor- 
rections in the certified lists of lands showing that the plain- 
tiff had not received all the lands to which it was entitled, 
and that both parties had labored under a mistake. The 
defendant, claiming by a subsequent grant in 1864, cannot 
complain of the action of the United States. As to the effect 
of a mistake upon an estoppel, see Knowlton v. Smith, 36 
Mo. 507. 

(6) The court below gave to the erroneous certification 
of the lists made by the Commissioner of the General Land 
Office a greater effect than the act of Congress of August 3, 
1854 (10 Stat. U.S. 346), for that act made such lists null 
and void as to all lands not granted or not intended to be 
granted ; that is, as to all lands to which legal or equitable 
rights had attached as against the United States. That act 
only applied to cases where the fee simple did not or had not 
passed by the granting statute. But in this case the act of 
June 10, 1852, was a complete grant of itself to the even 
numbered sections on each side of the road. The words are, 
‘“‘that there be and is hereby granted to the State of Missou- 
ri,” &c. As soon therefore as the road was located and the 
plats of location of road were filed in the General Land Of- 
fice and the local offices, the title attached at once to the even 
numbered sections on both sides of the road, unless the 
United States had sold or granted the land, or a right of 
pre-emption had attached thereto under some act of Con- 
gress. As the United States, therefore, were not estopped in 
1863 at the time the lists were corrected, and the parties in 
interest (to-wit, the United States and the plaintiff) agreed 
to the corrections, the defendant claiming under a title of 
subsequent date cannot object nor claim the benefit of an 
estoppel which his grantor could not and did not claim. 
There would be no mutuality in the estoppel. 

Plaintiff was not estopped at the commencement of the 
suit; the defendant had no title whatever until June 30, 
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1864, and at least had a right to the rents and profits up to 
that date. 

The United States were not estopped by the certified lists 
referred to in the instructions and given in evidence, for by 
the act of Congress of 1854 said lists were only prima facie 
evidence of grant, as the lists had no validity unless the 
title to the land really passed by them. Said lists were no 
evidence of estoppel against the United States in A. D. 1868, 
and defendant, who had no title until 1864, cannot set up an 
estoppel against his grantor, the United States: he is privy 
with the United States, and is bound by the acts of its pub- 
lic officers. 


B. A. Hill, for respondents. 


I. The finding of the court, sitting as a jury, is conclusive 
on the evidence that the plaintiff selected the full quantity of 
land it was entitled to, that the selections were approved, and 
that the selections included lands taken in lieu of fractional 
secs. 8:and 18, and so appeared on the records of the Gen- 
eral Land Office and in the office of the plaintiff at the time 
the patent was issued to defendant in 1859. This operates 
as an estoppel against the plaintiff claiming frac. secs. 8 and 
18—State to use of Town. 44 v. Dent, 18 Mo. 315; Dalzell 
v. Odell, 3 Hill, N. Y. 

Il. The New Madrid location by legal representatives of 
Jos. Hunot in 1818, the U.S. survey in 1819, the return of 
survey to Recorder of land titles in 1833, operated to reserve 
the land from sale or pre-emption after that date, although 
the proceedings may have been irregular and inoperative to 
pass the legal title to the New Madrid claimant—Act of 17th 
Feb., 1815, 3 Stat., p. 211, §§ 1-3 ; Act of 20th April, 1822, 
§§ 1-2, 3 Stat. 668; Act of 2d March, 1831, §§ 1-2, 4 Stat. 
482; Brightley’s Dig. 558, & 476, § 104. 

III. It has been the uniform rule of the Land Office to 
hold all lands covered by Spanish grants confirmed or in 
course of proceedings for confirmation, and by New Madrid 
locations perfected or not perfected into patents, as reserved 
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from sale or entry or pre-emption.—See Acts of 1812 and 
1836 establishing General Land Office, and the opinions and 
instructions of the Attorneys General, particularly Mr. Wirt, 
2 Land Laws, and instructions, pp. 9-18. 

IV. The 2d section of the act of June 10, 1852, grants to 
the State for the making of the Pacific and Hannibal and St. 
Jo. railroads the alternate even. numbered sections for six 
sections in width on each side of the road; but if any of the 
land thus granted has been sold or pre-empted, then the State 
has the power and right to select other lands in lieu thereof, 
most contiguous to the six-mile tier of sections granted. In 
the last clause of this second section it is “‘provided further, 
that any and all lands heretofore reserved to the United 
States by any act of Congress, or in any other manner by 
competent authority, for the purpose of aiding in any object 
of internal improvement, or for any other purpose whatso- 
ever, be and the same are hereby reserved to the United 
States from the operation of this act, except so far as it may 
be found necessary to locate the route of the said railroads 
through such reserved lands, in which case the right of way 
only shall be granted.” 

It is clear that all lands reserved for any purpose whatso- 
ever, either by act of Congress or in any other manner by 
competent authority, are excepted out of the operation of the 
granting clause of said act of 10th June, 1852. Now these 
two fractional sections 8 and 18 were reserved by the acts 
of Congress to satisfy the New Madrid location of Joseph 
Hunot, and also to satisfy the Spanish concessions in the 
south part of the Grand Prairie fields of St. Louis granted 
13th June, 1812. 

We might safely rely upon the entries in the records of 
the General Land Office to show that the tribunal having 
competent authority had reserved both these sections to sat- 
isfy private claims. It is so certified officially. 

The Commissioner of the General Land Office has juris- 
diction over these New Madrid claims and locations, and all 
other private claims—Act 4th July, 1836, § 11, 5 Stat. 107, 
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& § Lib. ; Brightley’s Dig. 462; Magwire v. Tyler, 1 Blk. 
195. The Commissioner is specially named as the officer 
having supervising control over New Madrid locations—Act 
of 17th February, 1815, § 3, 3 Stat. 211. . 

V. These fractional sections 8 and 18 were therefore not 
subject to the grant of 10th June, 1852, but they were ex- 
pressly reserved from passing by the granting clause of the 
act. And as the plaintiff, acting under the instructions of 
the Commissioner of General Land Office and the Secretary 
of the Interior, has, under ample powers granted to plaintiff 
by the General Assembly of this State (act of 1852, p. 10), 
selected and accepted other lands in lieu of full sections of 
640 acres each for fractional sections 8 and 18 in T. 45 N., 
R. 7 E., and the Secretary of the Interior having approved 
the selections, the plaintiff has no right to claim these sec- 
tions at all. 

State to use of Town. 44 v. Dent, 18 Mo. 315, is a case 
very similar to this in fact, and in principle exactly like it, 
except that under the acts of 1820 and 1823 granting 16th 
sections for schools, there is not so broad a reservation as in 
the act of 10th June, 1852, for the railroad. 

VI. The lands in sections eight and eighteen being re- 
served from the grant to the State for the use of railroads 
by competent authority, the patent of 1859 to Peter Lindell, 
legal representative of Hunot, passed all the title of the Uni- 
ted States by estoppel, whether such patent was or was not 
in strict conformity to the preceding requirements. No 
other grant having been made by the United States to any 
other person or corporation, the plaintiff cannot be heard 
here to impeach the said patent in a collateral action of eject- 
ment. As the land was reserved by competent authority 
for the satisfaction of private claimants, the plaintiff has no 
standing in court under the act of June 10, 1852. 

VII. The patent to Joseph Hunot’s legal representatives is 
not void as against the United States unless the plaintiff can 
show a previous grant from the United States to the State 
of Missouri for railroad purposes for the same land. 
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Hotmes, Judge, delivered the opinion of the court. 


The plaintiff claims title under the second section of the 
act of Congress of the 10th of June, 1852—10 U. S. Stat. 
p. 9. This act granted to the State of Missouri, for the pur- 
pose of aiding in making certain railroads, every alternate 
section of land designated by even numbers, for six sections 
in width on each side of said road, which section, or any 
part thereof, should not appear to have been sold or sub- 
jected to the right of pre-emption, and provided that no re- 
servation of any or all of said lands by any act of Congress, 
or in any other manner, by competent authority, for any 
purpose whatever, has been made; but in case. such sale, 
right of pre-emption, or reservation, did appear, then the 
agent of the State appointed by the Governor was to select, 
subject to the approval of the Secretary of the Interior, 
other lands elsewhere in lieu thereof, as further therein pro- 
vided. It seems to have been left to the agent of the State 
to ascertain for himself what sections or parts of sections 
had been sold, pre-empted, or reserved. 

The State of Missouri, by an act of the General Assembly of 
the 25th of December, 1852, (Laws of 1853, p. 10,) granted 
to the Pacific Railroad company so much of these lands as 
were applicable to the Pacific railroad, and required the 
company to proceed as soon as practicable to locate the 
railroad, and to locate and select the lands granted by said 
act of Congress, by an agent, to be designated by them, and 
appointed by the Governor. A copy of the location was to 
be forwarded to the local land officers and to the General 
Land Office. They were to cause a map and profile of the 
road, and a map of the land located, to be filed in the office 
of the Secretary of State, within one year after the location 
of the road; and maps of the parts thereof, located in differ- 
ent counties, were to be recorded in the office of the recorder 
of deeds in each county respectively. 

The plaintiff produced evidence tending to show that this 
map and profile of the location of the railroad had been 
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made and filed; but no evidence was offered to show that 
any map of the lands located, including the land in contro- 
versy here, had ever been filed with the Secretary of State ; 
nor that any map of the parts thereof, located in the county 
of St. Louis, had ever been recorded in the office of the 
recorder of deeds therein.* The only evidence offered to 
prove that the particular sections or parts of sections which 
are sued for in this case were any part of the granted prem- 
ises, was a certified plat from the office of the Surveyor 
General, showing sections eight and eighteen in T. 45 N., 
R. 7 E., in the county of St. Louis. The plat and profile of 
the location of the railroad did not show the numbers of 
the sections, and the plaintiff contends that the act of Con- 
gress acted directly as an absolute grant of all the even 
numbered sections within six miles on either side of the 
located road, and that no other evidence than the official 
sectional further surveys was necessary to ascertain the par- 
ticular lands granted. 

This point has been expressly decided otherwise—Baker 
v. Gee, 1 Wall. U. S. 333; Hamilton & St. Jos. R.R. Co. v. 
Moore, 87 Mo. 338. The act of the General Assembly has 
reference, more especially, perhaps, to the protection of 
the rights of such persons as should, under the provisions 
of that act, become pre-emptors and purchasers of the lands 
thus granted to the State. The defendants are claiming 
here as purchasers from the United States, and not as pre- 
emptors under the statute. But the grant to the State is 
transferred to the railroad company, accompanied with all 
the restrictions of this legislation on the part of the State, 
defining the powers and duties of the agent. The statute 
amounts to a legislative interpretation of the meaning and 
extent of the act of Congress; and it supposes, as that act 





* There is here an error of fact. The plat of the location of the road 
through the county of St. Louis was duly recorded, and a certified copy 
from the record was in evidence, and this was not questioned in the court 
below. See statement. 
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itself would seem to do, that it was left to the agent of the 
State to ascertain for himself and on his own part, what 
lands were excepted out of the grant. The agent was desig- 
nated by the corporation and commissioned by the Governor, 
and thus became the agent both of the State and the com- 
pany, for this purpose, under the act of Congress. Both the 
act of Congress and the statute suppose that the agent will 
select and locate the particular sections and parts of sections 
that fall within the granted premises; and the statute re- 
quires that a descriptive list of the lands selected shall be 
filed with the Secretary of State, and that a map of the 
lands located in different counties shall be recorded in the 
office of the recorder of deeds therein; and the act of Con- 
gress requires that a descriptive list of the lands selected in 
lieu of those sold, pre-empted or reserved, shall receive the 
approval of the Secretary of the Interior. 

And it was held in Baker v. Gee that the location of the 
land was not complete, as regarded the rights of the pre- 
emptor under the statute, until the company had caused 
that map to be recorded in the office for recording deeds in 
the county where the lands were situated. The point was 
distinctly made in that case, as it is here, that the granted 
sections, or parts of sections, were sufficiently ascertained 
and designated by the even numbers of the public sectional 
surveys alone, and it was expressly decided that they were 
not. 

In the case of the Hann. & St. Jo. R.R. Co. v. Moore, it 
was said that the act of Congress and the statute amounted 
to a legislative grant of the spécific lands whenever they 
should be particularly ascertained and designated. The lo- 
cation of the railroad was to be made by the corporation, 
and would ascertain the six-mile limit within which the 
even numbered sections were to be found. 

The public sectional surveys would ascertain what sec- 
tions were designated by even numbers within that limit. 
The admission of the answer identified the land sued for as 
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a part of one of those sections, and the descriptive list ap- 
proved by the Secretary of the Interior, and recorded in the 
office of the recorder of deeds in the county where the lands 
were situated, was held to be prima facie evidence, at least, 
that the lands therein designated came within the grant. 
The court was not then aware of the decision in Baker v. 
Gee, which, so far as there may be any conflict, may be 
taken as the higher authority, but on the question in hand 
there is no conflict between the two decisions. We are of 
the opinion, therefore, that the evidence did not show any 
grant to the plaintiff of the specific lands in controversy. 

In accordance with the decision in Gibson v. Chouteau, * 
(Oct. T. 1866,) we are of opinion that the evidence produced 
by the defendants tended to show a valid location made 
in 1833, covering this land, under the act of Congress of 
the 17th of February, 1815, for the relief of the sufferers by 
earthquakes in New Madrid, and that the land had been ap- 
propriated by Congress to answer that location, and pass, 
therefore, within the reservation of the act of Congress of 
the 10th of June, 1852. 

It appears that the agent of the corporation and the State 
proceeded to perform the duty assigned to him under these 
laws, and finding to his satisfaction, and by an official com- 
munication from the Commissioner of the General Land 
Office that these particular sections, and parts of sections, 
among other lands in St. Louis county, had already been 
disposed of, within the meaning of the act of Congress, and 
were not part of the granted premises, he selected and made 
a list of these lands elsewhere in lieu thereof, which had the 
approval of the Secretary of the Interior. But it was after- 
wards discovered, it seems, that some of these other lands, 
so selected elsewhere, were not subject to location and sale 
under the act of Congress, and that, upon the necessary 
corrections being made, there still remain a certain portion 





* Re-hearing granted and decided at March Term, 1867. 
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of the whole quantity granted, to be selected and located 
in some other place, within the limits prescribed by the 
act. It does not appear, however, that the lands in con- 
troversy had ever been selected or located as a part of that 
residue. 

This action must be considered binding and conclusive upon 
all the parties as to that matter. It amounted to a solemn 
admission that these lands were not included within the 
grant, and were not included within the reservation, and it 
was @ formal disclaimer on the part of the agent of all right 
to select and locate them as a part of the granted premises. 
The officers of the Land Department may be considered as 
representing the interests of those who were entitled to this 
reservation or exception. The defendants proceeded to con- 
summate their equitable right into an actual patent for these 
lands. The admission was acted upon by all parties con- 
cerned. It is not important that the admission was not 
made to the defendants in person. Being an open and pub- 
lic act, it is to be considered as addressed to every one who 
had occasion to act uponit. As against this party, neither 
the agent nor the plaintiff can now be heard to deny the 
truth of this admission. Whether the fact were true or 
false, they are concluded by their own act and acceptance 
to say the truth; and it may very well be deemed to have 
’ amounted to an estoppel in pais—1 Greenl. Ev. §§ 207-8; 
4 Com. Dig., tit. Estoppel, a. 1; Dalzell v. Odell, 3 Hill. 
215; State v. Dent, 18 Mo. 313. 

We conclude, therefore, that the defendants’ instructions 
were properly given; and whatever error there may have 
been in giving or refusing the plaintiff’s instructions, it was 
either not material, or not such as the plaintiff is entitled to 
complain of. 

The judgment will be affirmed; the other judges con- 
cur. 
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JAMES Carr, Appellant, v. Wasuineton L. Youss, Respond- 
ent. 


1. Executions—Sheriff—Coroner.—When a writ of fiert facias is issued to the 
coroner for the reason that at the time there is no sheriff, when a sheriff is 
subsequently appointed and qualified the coroner may turn over to him all 
unexecuted writs to be executed, andhis levy and sale under the execution 
will be good. 

2. Executions — Justices’? Courts — Hannibal Common Pleas.—By the provis- 
ions of the act of March 3, 1851 (Sess. Acts 1850-51, p. 208, § 3), it was ne- 
cessary, before an execution could issue from the office of the clerk of the 
Hannibal Court of Common Pleas upon the transcript of a justice’s judg- 
ment, that a transcript.of the judgment should also be filed in the office of 
the clerk of the Circuit Court of Marion county; and the filing of such 
transcript was a condition precedent to the judgment becoming alien upon 
real estate, and authorizing an execution from said Common Pleas. 

3. Executions — Justices? Courts — Transcript of Judgment — Evidence. —The 
certificate of a justice of the peace, that an execution has been issued upon 


a judgment rendered by him and has been returned nulla bona, is not ad- . 


missible in evidence. The fact must appear by a certified copy of the exe- 
cution and of the constable’s return thereto. 


Appeal from Hannibal Court of Common Pleas. 


James Carr, for appellant. 


I. It is the policy of the law that the interests of the pub- 
lic shall not suffer for want of an officer to execute the judg- 
ments, decrees and orders of the courts; the sheriff, ordina- 
rily, is the proper officer to execute such judgments, decrees 
and orders—R. ©. 1855, § 3, p. 368 ; id. § 59, p. 749 ; Dun- 
nica v. Coy, 28 Mo. 525; Duncan v. Matney, 29 Mo. 369. 

Il. Whenever a vacancy occurs in the office of sheriff, 
‘“‘the coroner of the county is authorized to perform all the 
duties which were by law required to be performed by the 
sheriff until another sheriff for such county shall be appoint- 
ed and qualified, and such coroner shall have notice thereof 
—R. C. 1855, § 3, p. 350, & § 59, p. 749; 28 Mo. 525; 29 
Mo. 369. 

III. It is the policy of the law to sustain judicial sales, 
that the public confidence may not be impaired in them, and 
thus cause property sold by the officers of the law to bring 
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the full value, and the rights of debtors and creditors both 
be strictly secured. 

IV. As between third parties, the question whether an 
officer came into office legally or not cannot be inquired 
into. The acts of an officer de facto are valid. Hence the 
levy and sale of the property in controversy, by the sheriff, 
passed the title of the defendant in the execution to the 
appellant, notwithstanding the execution was directed to the 
coroner. 

V. It was not necessary for the sheriff’s deed to recite the 
fact that the transcript of the justice’s judgment was filed 
in the office of the clerk of the Marion Circuit Court. The 
statute does not require it. Even if there had been no evi- 
dence on file in the office of the clerk of the Hannibal Court 
of Common Pleas of the issuing and return of the execution 
to the justice of the peace before whom the judgment was 
obtained, still that would only be grounds for quashing such 
execution at the return term. It will not invalidate the title 
of a third party who purchases under it in good faith. It 
issimply directory — Murray v. Laften et al., 15 Mo. 621; 
Voorhies v. Bk. of U.S., 10 Pet. 449. 


G. Turner, for respondent. 


I. The execution in the case was directed to and received 
by the coroner of Marion county (and not to the sheriff), qnd 
it was incumbent on him to execute the same. It was his 
duty to do so, and on him the responsibility rested ; and he 
could not transfer the power thus vested in him to the sheriff 
by declining to execute it, and delivering it to the sheriff sub- 
sequently appointed. The sheriff, it is insisted, had no law- 
ful power to execute the writ, the same not being to him 
directed, and no property having been taken in execution 
under it by the coroner; and it was the duty of the coroner 
either to proceed and execute the writ according to the com- 
mand thereof, or to return it to the office whence it emana- 
ted. If this view of the law be correct, then it follows that 
the sheriff’s sale was invalid and conveyed no title to the 
appellant—R. C. 1855, p. 750, § 8. 
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II. The execution on which said sheriff’s sale and deed 
are founded issued from the office of the clerk of the Court 
of Common Pleas without any sufficient basis on which to 
rest. There does not in the sheriff’s deed, or any of the 
proceedings given in evidence, legally appear that any valid 
execution was issued by the justice and properly returned 
by the constable, which was a condition precedent to the 
issue of any execution by the clerk (if, indeed, he was au- 
thorized to issue an execution at all upon a transcript of a 
justice’s judgment, which is not admitted). 

The proceedings of courts of limited jurisdiction must be 
in strict conformity to the law, else their proceedings are 
not valid and binding —Coonce v. Munday, 3 Mo. 373; 
Linderman v. Edson, 25 Mo. 105; Caldwell v. Lockridge, 9 
Mo. 868; 4 Mo. 116; Burk et al. v. Flournoy et al., and 
Stevens v. Chouteau, 11 Mo. 382; Moss v. Thompson, 17 
Mo. 405. 

The certificate of the justice that an execution was issued 
and returned, and in such time and manner, is not legal 
evidence of these facts, but he should furnish a copy of the 
execution and constable’s return duly certified, which was 
not done in this case. Neither the clerk’s execution nor 
sheriff’s deed shows that such preliminary proceedings were 
had, nor does the other evidence offered by appellant show 
it; hence appellant did not make out a prima facie case of 
a valid sheriff’s sale. This deed was properly excluded by 
the court below for the reason above stated. 

The sheriff’s deed may be prima facie evidence of the facts 


it recites, but it is not evidence of facts it does not recite,: 


and those facts it does not recite must at least be proved 
aliunde by sufficient legal testimony; and if they be essential 
to its validity, and they are not thus proved, the deed is 
properly rejected, or, if received, disregarded. 

III. The transcript in this case should have been filed in 
the office of the clerk of the Marion Circuit Court; that requi- 
sition of the general law, the “ Act establishing the Hannibal 
Court of Common Pleas” does not dispense with (see Local 
Laws of 1845, p. 66); and it is required that it be done by 











ARTI GT aR ry ee 




















eI eee = 

















OCTOBER TERM, 1866. 





Carr v. Youse. 





an act amendatory of said act of 1845, passed March 8, 1851 
—Sess. Acts 1851, p. 208, § 8. It was filed only in the office 
of the clerk of the Hannibal Court of Common Pleas, and 
hence it is submitted that the execution under which the 
sheriff’s sale was made was illegal. 


Homes, Judge, delivered the opinion of the court. 


This was an action of ejectment for a lot of land sitwate 
in the city of Hannibal, in the county of Marion. The 
plaintiff undertook to show title by virtue of a sheriff’s 
sale and deed under an execution issued from the elerk’s 
office of the Hannibal Court of Common Pleas upon a tran- 
script of a judgment of a justice of the peace, in the town- 
ship of Mason, in said county, which had been filed in the 
office of said clerk. The execution was -directed to the 
coroner, reciting that there was a vacancy in the office of 
sheriff, but before any levy had been made by the coroner, 
a new sheriff having been appointed, the execution had been 
turned over to the sheriff and had been executed by him. 
The plaintiff offered in evidence his sheriff’s deed, together 
with a certified transcript of the entries and proceedings 
before the justice as the same appears of record in his 
docket, not including, however, the execution issued by the 
justice, and the constable’s return thereon; and he also 
offered a paper purporting to be a certificate signed by the 
justice some two years afterwards, certifying the fact that 
the execution issued in the case had been returned nulla 
bona, giving also the words of the return as signed by the 
constable. 

The defendant objected to the admission of the sheriff’s 
deed in evidence for the reasons, first, that it recited an 
execution directed to the coroner and executed by the 
sheriff; and second, that it did not show the fact that a 
transcript of the justice’s judgment had been filed also in 
the clerk’s office of the Circuit Court of the county of 
Marion. These objections were sustained; and the deed 
was excluded. 
23—VOL. XXXIX. 





350 ST. LOUIS. 





Carr v. Youse. 





Objection was made also to the admission of the certificate 
of the justice as to the fact that an execution had been 
issued by him and returned nulla bona; and the paper was 
excluded. No objection appears to have been made to the 
transcript from the justice’s docket. 

Thereupon the plaintiff submitted to a non-suit, and 
brings the case up by appeal. 

The first objection to the sheriff’s deed was not well taken. 
It appeared on the face of the execution itself, as well as 
from the other evidence in the case, that at the time when 
the execution was issued and directed to the coroner there 
was a vacancy in the office of sheriff. In such case the exe- 
cution must be directed to the coroner—R. C. 1855, p. 367, 
§§ 2&3. When so directed it is proper that the reason 
why it is so directed should be recited in the execution— 
Moss v. Thompson, 17 Mo. 405. It appears also that before 
the coroner had made a levy, the new sheriff had entered 
upon the -duties of his office, and the execution had been 
turned over to him, together with other unexecuted pro- 
cess in the hands of the coroner, and had been executed 
by the sheriff. We see no valid objection to this course of 
proceeding. The statute expressly authorizes the coroner, 
when there is a vacancy in the office of sheriff, to perform 
all the duties which are by law required to be performed by 
the sheriff, until another sheriff shall be appointed and quali- 
fied—Ibid. § 3. 

It may be taken as fairly implied that when the vacancy 
in the office of sheriff shall have been filled, the function of 
the coroner in respect of these duties of the sheriff shall 
cease, and that all unexecuted process is to be turned over 
to the sheriff. Nothing is expressly said upon the subject 
in the statute; but the analogy of the provision respecting 
the duties of sheriff, in a similar case, as well as the reason 
of the thing, would seem to argue that such must be the 
proper ‘course—Dunnica v. Coy, 28 Mo. 525. In Duncan 
v. Matney, 29 Mo. 368, when the former sheriff had made 
a levy, and advertised the property for sale under the exe- 
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cution, and ‘his successor had completed the execution of the 
process by making the sale, it was said that the successor 
was bound to adopt the acts of his predecessor, so far as 
regular and legal, without subjecting the defendant’ to the 
cost of another levy and advertisement. 

This reasoning applies with equal force in the present 
case. What need of incurring the delay and expense of 
returning the execution, and suing out another directed to 
the sheriff? Nor is any authority shown which would au- 
thorize the coroner to proceed with the execution of the 
process, when not already begun, after the appointment of a 
new sheriff. 

The power and authority of the sheriff were as extensive 
as those of the coroner with respect to the execution of pro- 
cess; and the writ having been executed by the sheriff in 
conformity to law, no ground is perceived, in this respect, 
on which the sale made by him can be declared invalid. We 
think there was nothing in this objection. 

The second objection appears to have been well grounded. 
The deed did not recite, nor was there any evidence offered 
to prove, that the transcript of the justice’s judgment had 
been filed in the office of the clerk of the Circuit Court of 
Marion county. 

The general statute required this to be done before the 
judgment could become a lien upon real estate within the 
county—R. C. 1855, p. 961, §§ 16-17. The latter act 
amendatory to an act establishing the Court of Common 
Pleas in the city of Hannibal, (Laws of 1851, p. 208, § 8,) 
provided “that transcripts of judgments rendered by jus 
tices of the peace in Mason township, in the county of 
Marion, shall be filed with the clerk of the said court of 
Common Pleas, as well as with the clerk of the Marion Cir- 
cuit Court, in the same manner and with the same effect as 
they are now filed with the clerks of the Circuit Courts, but 
that executions shall issue solely from the said court of 
Common Pleas.” 

The purport of this provision would seem to be, that the 
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transcript of a justice’s judgment rendered in Mason town- 
ship, (within which the city of Hannibal was situated,) 
should be filed in the clerk’s office both of the Marion Cir- 
cuit Court and of the Hannibal Court of Common Pleas, be- 
fore the judgment should become a lien, and before an exe- 
cution should be issued thereon by the clerk of the latter 
court. : 

The reason of this enactment may be found in the con- 
sideration that Mason township was but a small part of the 
county, and that the office of recorder of deeds, and nearly 


all the records of the county affecting the title to real estate, 


were located at the county seat, where it would be necessary 
for all persons to go for the examination of titles to real 
estate within the county ; and it may very well have been 
the intention of the Legislature to require the transcript to 
be filed there also for the purpose of notice, since it was to 
have the effect of being a lien, when filed, upon real estate 
throughout the county. It may be true that the records of 
the Hannibal Court of Common Pleas would also impart 
notice to all persons concerned. Nevertheless, there would 
seem to be good reason for requiring such notice in both 


places. Such is the obvious and direct purport, and such © 


(as we think) the manifest interest of the statute, though it 
might be possible to find another and a forced construction. 

It must follow that the filing of the transcript also in the 
clerk’s office of the Marion Circuit Court was a condition 
precedent to the judgment being a lien on real estate, and a 
condition precedent to the authority of the clerk of the Han- 
nibal Court of Common Pleas to issue an execution thereon ; 
and consequently, that this execution, being issued without 
authority of law, was null and void. 

‘A like construction has been given to a provision of the 
general statute, expressed in similar terms, to the effect that 
** no execution shall be sued out of the court where the tran- 
script is filed, until an execution shall have been issued by 
the justice and been returned nulla bona; and it has been 
held that the existence of such execution and return before 
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the issuing of execution by the clerk, is a condition prece- 
dent to the validity of the execution, or of the title to be 
acquired at the sale, and that such fact must be proved, 
either by the record of the clerk’s office, or by that of the 
justice, or otherwise the execution must be held void— 
Coonce v. Munday, 3 Mo. 374; Bank v. Flournoy, 4 Mo. 
116. It has been strongly intimated, too, that the evidence 
of this fact should properly be filed in the clerk’s office where 
the transcript is filed, before an execution should be sued 
out, and that it was the evident intention of the Legislature 
that the evidence of the authority to issue the execution 
should be made a matter of record in the clerk’s office; but 
it was not decided that the executions would be void if a 
transcript of the justice’s execution and constable’s return 
thereon was not actually so filed—Murray v. Laften, 15 Mo. 
621. In that case it appeared by the transcript filed in the 
clerk’s office that an execution had been issued and so re- 
turned, and the justice himself was not allowed to prove by 
parol that such had not been the actual fact. 

In this case it is attempted to prove this fact, not by any 
certified transcript of the record from the office of the clerk 
of the court, nor even by a certified transcript of the exe- 
cution and constable’s return thereon from the office of the 
justice, but by a transcript of the justice’s docket itself, 
together with a mere certificate in writing, under the hand 
of the justice, certifying the fact that an execution had been 
issued by him, and had been returned nulla bona, giving 
also the words of the return. ‘ 

This evidence was clearly inadmissible. It is the tran- 
script filed in the clerk’s office, and which is to be recorded 
there in a book to be kept for that purpose by the clerk, that 
is the evidence of the lien, and is the foundation of.the exe- 
cution to be issued to enforce that lien; and a certified copy 
of this record is the proper evidence of the authority to issue 
the execution. If such record of the clerk’s office does not 
contain the justice’s execution and the return thereon made, 
then (it seems) such execution and return may be proved 
by the record of the justice, (Coonce v. Munday,) or a cer- 
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tified transcript of the same; but it was distinctly declared 
in Murray v. Laften that this fact could not be proved by 
the parol testimony of the justice. His certificate in writing 
is no better evidence than his testimony as a witness would 
be, nor so good, for a witness on the stand could be cross- 
exanmrined. Here the justice is not even called as a witness, 
but his certificate in writing is offered as evidence to prove 
these facts. Better evidenve might have been procured, 
namely, a certified transcript of the execution and return. 
We are not aware of any principle of law on which this cer- 
tificate could be held to be admissible evidence against the 
objections of the other party. If it had been admitted with- 
out objection or exception, all objections might have been 
considered as waived, and then it might have been held 
sufficient. Here objection was made and sustained. We 
think the paper was rightly excluded. 

On this evidence offered by the plaintiff, we think there 
was no error in excluding his sheriff’s deed. 

Judgment affirmed ; the other judges concur. 


Motion for rehearing filed, taken under advisement, and 
overruled at March Term, 1867. 


——_~22o——— 


ArcHIBALD H. Gitkerson, Luke A. Post, AND FRANKLIN 
GILKERSON, Plaintiffs in Error, v. THE Paciric Rattroap, 
Defendant in Error. 


Error to St. Louis Court of Common Pleas. 


Grover & Sharp, and Hicks & Doniphan, for plaintiffs in 
error. 
Leighton, and Glover §- Shepley, for defendant in error. 


Hoimes, Judge, delivered the opinion of the court. 


This case is in all material respects similar to that of Clark 
v. The Pacific R.R. decided at this term; and for the rea- 
sons given in the opinion in that case the judgment will be 
affirmed. The other judges concur. 
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_Appison G. Bragg anp Joun H. Simpson, Appellants, v. 
Mary Latourette, Respondent. 


Practice—Supreme Court.—Judgment affirmed for failure to file transcript and 
prosecute appeal. ° 


Appeal from St. Louis Land Court. 


E. Sherman, for appellants. 
Adams, Shackelford, and T. T. Gantt, for respondent. 


Homes, Judge, delivered the opinion of the court. 


No transcript having been filed in time by the appellants, 
the respondent now files a transcript of the record and moves 
for a judgment of affirmance. The motion is sustained. 

Judgment affirmed; the other judges concurring. 





Micasau C. Wricut AND James H. Lowry, Respondents, v. 
DanieL L. WHITTENHAL AND LaunceLot A. HarrMann, 
Appellants. 


Practice—Supreme Court.—Judgment affirmed for failure to file transcript of 
record and prosecute appeal. 


Appeal from St. Louis Circuit Court. 


Krum, Decker & Krum, Bereman and Corkhill, for appel- 
lant. 


J. K. Knight, for respondents. 


Hotmes, Judge, delivered the opinion of the court. 


In this case the appellants failed to file & transcript in this 
court within the time prescribed by law. The respondents 
now ask leave to file a transcript, and move for an affirmance 
of the judgment. No sufficient reason appearing for the fail- 
ure of the appellants to file a transcript in time, the judgment 
will be affirmed. The other judges concur. 
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SaMUEL Bere, Appellant, v. E. W. Bisnop, Respondent. 
Practice—Supreme Court.—Appeal dismissed for failure to assign errors. 
Appeal from Phelps Circuit Court. 
Bland & Bland, and Garesché & Mead, for appellant. 
E. Perry, and C. D. Drake, for respondent. 


Waener, Judge, delivered the opinion of the court. 


_ The respondent in this case moves the court to dismiss the 
appeal because the appellant has failed to assign errors ac- 
cording to law. The motion is sustained; the other judges 
concurring. 


[END OF OCTOBER TERM, 1866. ] 
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Epwin S. Garton, Plaintiff in Error, v. Hugh H. Cannapa 
AND Wo. H. CampBELL, Defendants in Error. 


1. Lands and Land Titles— Public Lands—Graduation—Entries.—The act of 
Congress, 10 U.S. Stat. 574, called the Graduation Act, conferred the right 
of entry under its provisions upon persons who were capable of acting and 
contractlng for themselves, and not upon those who were subject to the do- 
minion of another. ; 

2. Lands and Land Titles — Land Office — Jurisdiction — Courts.—Where the 
officers of the Land Department of the United States act in violation of or 
without authority of law, their action is subject to the revision of the courts ; 
but where they actin a judicial capacity, or exercise a discretionary author- 
ity, their acts cannot be reviewed. ’ 

3. Practice—Amendments.—Where the evidence is closed and the cause sub- 
mitted to the court, the defendant should not be allowed to amend his an- 
swer by introducing a new defence without giving the plaintiff an opportu- 
nity to meet such defence. - 


Error to Pettis Circuit Court. 


On the 6th day of April, 1860, the plaintiff Edwin S. Gar- 
ton commenced his action of ejectment against the defendant 
Hugh H. Cannada for the recovery of the possession of the 
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following real estate, situate in Pettis county: the S.W. } 
of the N.E. 4, the N.W. } of the S.E. 4, and S.W. + of sec- 
tion 80, T. 46, R. 23 W. 

On the 2d May, 1860, the defendant Cannada filed his an- 
swer to plaintiff’s petition, denying generally the allegations 
of plaintiff, and also setting up asuit commenced by William 
H. Campbell (who sued by his next friend, Colon C. Camp- 
bell) for the possession of the land in controversy. 

On the 12th May, 1860, Wm. H. Campbell was made co- 
defendant, and filed his answer, setting up in substance the 
same facts that are contained in Cannada’s answer. Camp- 
bell claimed to be lessor of Cannada. On 25th March, 1861, 
the defendant Campbell filed an amended answer in said 
cause, and the same was continued from term to term until 
November 2, 1863. 


The plaintiff asked the court to declare the law to be as 
follows : 

1. The Government of the United States has the exclusive 
right of making the primary disposal of the soil of this State, 
and the acts of Congress and regulations made by and pur- 
suant to said acts for the primary sale and disposal of such 
soil, and also for securing title in the same to the bona fide 
purchaser, are the paramount laws of the land upon this 
subject. 

2. If the court finds from the evidence that the defendant 
Campbell entered the land in question at one of the local 
land offices in this State, in the year 1854, and that after- 
wards, and before any patent issued from the U. 8. Govern- 
ment, the plaintiff Garton also entered the same lands, or 
offered to do so, and contested the right of said defendant to 
complete and perfect his said entry (for the reason that he, 
defendant, was at the time a minor, or for any other valid 
reason) before the Commissioner of the General Land Office 
of the United States, and that at or upon the trial of said 
contested matter said Commissioner made and rendered a 
decision cancelling the entry so made by said Campbell, and 
authorized plaintiff to enter or perfect his said entry, then 
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such decision and order of said Commissioner was and is 
final and conclusive upon said parties in regard to said sub- 
ject matter of said contest. 

3. The title in fee to the lands in question remains in the 
United States till the patent issued; and in this case the 
patent read upon the trial furnishes the superior evidence of 
legal title in the plaintiff. 

4. The patent read upon the trial is conclusive evidence 
of the facts that the legal title to the lands in question ema- 
nated from the United States, and vested in fee in the plain- 
tiff Edward S. Garton on the 4th day of November, 1857. 

5. The certificate of purchase or duplicate offered by de- 

“fendant in evidence are not of equal dignity with the patent 
offered by plaintiff, and it is not in the power of the State to 
declare or make them so. 

6. The record and judgment offered by defendant in case 
of Campbell v. Garton constitutes no bar to this action, and 
the same are excluded from the consideration of the court 
in forming its verdict upon the facts in this case. 

The court gave the Ist, 8d, 4th, 5th and 6th instructions, 
and refused to give the 2d; to which the plaintiff excepted. 

The court took the case under advisement until the May 
term, 1864, at which term the defendant Campbell was per- 
mitted, against the objections of the plaintiff, to file another 
amended answer, which answer the plaintiff moved to strike 
out; and the court took said motion and cause again under 
advisement from term to term until the May term, 1866, at 
which time the court overruled the motion to strike out the 
amended answer, and the court then, on its own motion, 
gave the following declaration of law, to-wit: “In this case, 
the court declares the law to be that the patent read in evi- 
dence vested the legal title in fee to the plaintiff. But the 
court further declares the law to be that if the defendant 
had previously entered the land as set forth in the answer, 
and the plaintiff afterwards, with knowledge of said entry, 
obtained the patent thereto in the manner and under the 

circumstances set forth in defendant’s answer, then such 
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title, so acquired by plaintiff, was and is held in trust for the 
defendant Campbell.” To the giving of which instruction 
plaintiff excepted. 


Stephens, Draffin, and Hutchinson & Muir, for plaintiff in 
error. 


I. A patent carries the whole legal title to the patentee, 
and the presumption of law is, that all preliminary steps have 
been complied with and in favor of its validity ; and the de- 
cision of the Commissioner, in vacating the defendant’s entry 
of the land in controversy, was and is final and conclusive 
upon the parties to this suit—Hill v. Miller, 836 Mo. 182. 

II. A minor who was not the head of a family could not ° 
make a legal entry of land under the graduation act of Con 
gress of August 4, 1854.—Att’y General’s opinion, July 28, 
1855 ; Lester’s Land Laws, 477-8 ; Circulars of Instruction 
of Commissioner, Oct. 30, 1854; Lester’s Land Laws, 466. 

The amendatory act of Congress of March 3, 1857, has 
nothing to do with this case, as it was passed after the de- 
fendant’s entry had been annulled and vacated, and after the 
plaintiff had been permitted to make his entry, and defend- 
ant’s entry was annulled for evasion of law or special cause. 


Hicks and Phillips, for defendants in error. 


I. Where the case is one purely of an equitable character, 
no declarations of law are necessary; and if made, will be 
disregarded in this court—Conran v. Sellew et al., 28 Mo. 
320; Hunter v. Miller et al., 36 Mo. 143. 

The answer in this case sets up and insists on an equita- 
ble defence, and the finding and decree of the court are of 
equitable character. If the testimony be sufficient to up- 
hold them, the decree will be affirmed without regard to dec- 
larations of law given or refused. 

II. The court committed no error in refusing to strike 
out Campbell’s amended answer—R. C. 1855, p. 1253, § 39. 

III. The courts of this State have jurisdiction to determ- 
ine titles to lands lying in the State, in a.contest between 
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citizens in this State, although such contest involve the con- 
struction of acts of Congress in cases where such acts do not 
invest the officers of Government with an absolute discretion 
in determining the rights of parties claiming land. Where 
titles have emanated and a contest arises, the local courts 
must ex necessitate rei determine the validity of such titles, 
and decide upon the legality of the officers’ acts—Perry v. 
O’Hanlon, 11 Mo. 585, 590-94; Hill v. Miller, 36 Mo. 182. 

IV. By the act of Congress of August 4, 1854, defendant 
Campbell had an unquestionable right to enter the land in 
controversy at the graduated price—10 U. S. Stat. at Large, 
p.o74. An infant in law is not incapable of making a valid 
contract for the purchase of land. His contracts, executory 
or executed, are voidable or confirmable at his election. 
And after an infant makes a valid contract with the Govern- 
ment and complies with its terms for the purchase of land, 
no subsequent act of the ministerial officers of Government 
or of Congress itself can impair the obligation of that con- 
tract—Zouch v. Parsons, 3 Burr. 1804; 1 W. Black, 575; 
2 Kent’s Com. 31; Tucker v. Moreland, 10 Pet. 59, 71; 1 
Am. Lea. Cas, 248; Kean v. Boycott, 2 H. Black, 515. 

V. The courts of this State will interfere and exercise ju- 
risdiction, 1. When the act in question is plainly fraudulent, 
or in violation of law; 2. When the act complained of is 
not within the scope of the ministerial officers’ power. And 
he who induces the officers of the law to do an act not within 
the scope of their power, and thereby acquires an interest in 
land which of right belongs to another, holds such interest 
in trust for that other — Hill v. Miller, 36 Mo. 190; Stod- 


dard v. Chambers, 2 How. 284, 318; 2 Sto. Eq., § 1255 
et seq. 


VI. The entry of the land in controversy by Campbell on 
the 25th day of September, 1854, was confirmed by the act 
of Congress approved March 3, 1857—11 U.S. Stat. p. 186. 
And such act of confirmation is a superior title to that con- 
ferred on plaintiff by the emanation of the patent after said 
act of confirmation was approved—Stoddard v. Chambers, 2 
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How. 284-318; Grignon’s Lessee v. Astor, 2 How. 319, 344; 
Harrold et ux. v. Simonds et al., 9 Mo. 826. 

VII. The finding of the court below on the whole case 
should have been for defendants, and the decree of the Cir- 
cuit Court should therefore be affirmed— Hunter v. Miller et 
al., 36 Mo. 143; Tate v. Barcroft, 1 Mo. 163; 1 Mo. 313; 3 
Mo. 472. 





Hotes, Judge, delivered the opinion of the court. 


This was an action of ejectment. The plaintiff claimed 
title by virtue of a patent from the United States, dated the 
3d day of November, 1857. The defendants claimed the 
same lands (situate in Pettis county) by entry under two 
duplicate receipts of the receiver of the land office for the 
proper district, dated September 25th, 1854, in the name of 
Wm. H. Campbell. It was proved that Campbell, at the 
time of the entry, was a minor, under twenty-one years of 
age; that he had taken possession of the land and made 
some improvements thereon, and that his right to make the 
entry had been contested by the plaintiff before the Commis- 
sioner of the General Land Office on the ground that he was 
a minor, and not entitled under the act of Congress to make 
the entry; and that for that reason the Commissioner had 
directed the entry to be set aside and cancelled, and that 
the plaintiff should be permitted to enter the land. The 
defendant’s entry was accordingly cancelled, and the plain- 
tiff thereupon entered the land, and received the patent. 

The third section of the act of Congress, entitled “ An act 
to graduate and reduce the price of the public lands to 
actual settlers and cultivators,” approved August 4th, 1854, 
(10 U.S. Stat. p. 574,) provided “that any person applying 
to enter any of the aforesaid lands shall be required to make 
affidavit before the register or receiver of the proper land 
office, that he or she enters the same for his or her own use, 
and for the purpose of actual settlement and cultivation, or 
for the use of an adjoining farm or plantation owned or oc- 
cupied by him or herself, and, together with said entry, he 
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or she has not acquired from the United States, under the 
provisions of this act, more than three hundred and twenty 
acres, according to the established surveys; and if any per- 
son or*persons taking such oath or affidavit shall swear 
falsely in the premises, he or she shall be subject to all the 
pains and penalties of perjury.” 

The act evidently contemplates persons who are at least 
sui juris, and capable of acting and contracting for them- 
selves, and not persons who are, like married women and 
minors, subject to the dominion of angther, as the husband 
or the father. He must be capable of entering the land for 
his own use, and for the purpose of actual settlement and 
cultivation. It appears to have been one object of the act 
to encourage actual settlers and cultivators. It is obvious 
that these provisions did not contemplate minor children 
any more than married women. It is plain that to allow 
the head of a family to make one entry for himself, another 
for his wife, and another for each one of his minor children, 
would be to extend the operation of the act beyond the 
intention of Congress. We need not go so far as to say that 
no person whatever, under the age of twenty-one years, could 
be allowed to make an entry under the act. A minor may 
become completely emancipated from the parental control 
before arriving at that age, and might be capable of fulfilling 
all the requisites of the law. There is no proof that such 
was the case here. 

Here the Commissioner of the General Land Office, upon 
an investigation of the matter, decided that this party did 
not come within the purview of the act, and that his entry 
was not made in conformity with its provisions, but was an 
evasion of the spirit and intent of the law. We are now 
asked to declare that this officer went beyond his powers, 
and acted without authority of law. This is not made to 
appear by anything contained in this record. It is proved 
only that he was a minor. It is not shown that he was 
capable of acting for himself as a person swé juris, nor that 
he came within the purview of the act by any construction 
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that can be given to it. It has been held, in many cases, 
that the courts will protect a party against the exercise of 
unlawful authority, or misconduct, on the part of public offi- 
cers, when the party himself has done everything which the 
law requires of himtodo. It was said in Perry v. O’Hanlon, 
11 Mo. 590, that the federal officers derive their authority 
from the laws, and that when these acts are not in conform- 
ity to law, they cannot prejudice the rights of others; and 
that whether the law has been complied with or not, is neces- 
sarily a question for the judicial tribunal having jurisdiction 
of the case; but that where the courts have no power to 
look into their authority, or where their powers are judicial, 
or purely discretionary, their acts and decisions are conclu- 
sive, or not subject to revision by the courts. When they 
act in violation of law, or without authority of law, their 
action may be reviewed—Hill v. Miller, 36 Mo. 190. We 
cannot say that the action of the public officers in this case 
was either in violation of law, or without lawful authority. 
The defendants here assume the burden of showing that the 
patent was wholly void, or that, if valid, the defendants 
have the superior equitable title. They have failed to do 
either. 

We are of the opinion, therefore, that the court erred in 
giving the instructions which were given for the defendant, 
and in refusing the second instruction asked for by the 
plaintiff. 

It appears further, that after the cause had been tried and 
submitted to the court, and taken under advisement until 
the ensuing term, the defendants were allowed to file an 
amended answer, at that term, introducing new matter of 
defence, and stating a case for equitable relief, and then pro- 
ceeded to give further instructions, and to find a verdict 
and give judgment without any new trial or hearing of the 
case. 

‘A motion to strike out this amended answer was over- 
ruled, and an exception taken. We think such a proceeding 
entirely erroneous. The amendments went far beyond what 
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was contemplated by the statute on this subject—R. C. 1855, 
p. 1253, § 8. Such amendments should not be allowed to 
the prejudice of the rights of the other party. 

A part of this amended answer was grounded upon the 
act of Congress of the 3d of March, 1857, entitled “ An act 
to confirm certain entries of land therein named,” which 
had been made under the graduation act of 1854. This act 
contained a proviso “ that this act shall not be so construed 
as to confirm any of said entries which have heretofore been 
annulled and vacated by said Commissioner on account of 
frauds, evasion of laws, or other special cause.” Upon the 
evidence in this case we are of opinion that the defendants’ 
entries came within the exceptions contained in this proviso, 
and that they were not confirmed by this act of Congress. 
They had been annulled and vacated for the reason that 
they had been made in evasion of law. 

The judgment will be reversed and the cause remanded. 
The other judges concur. 


ALLEN B. H. McGee, Plaintiff in Error, v. Jesse Rippies- 
BARGER eft als., Defendants in Error. 


Bills and Notes—Assignments—Mortgage.—A note may be assigned by a 
separate and distinct paper; and where a party conveyed real estate by 
deed of mortgage, and also “all his notes, bonds, accounts and evidences 
of debt,”’ the title to such choses in action, although not delivered, passed to 
the mortgagee as against an execution creditor. 


Error to Kansas City Court of Common Pleas. 


Holmes and Black, for plaintiff in error. 


I. The defendants can only claim the proceeds of the note 
by virtue of the record of their mortgage under “ Act re- 
lating to fraudulent conveyances”—R. C. 1855, p. 804, § 8. 

Negotiable promissory notes and bills of exchange are not 
included within that section. The language “ per§onal prop- 

24—vVOL. XXXIX. 














JEFFERSON CITY. 





McGee v. Riddlesbarger et als. 





erty” does not include choses in action as there used. It 
only applies to such property as has a locus in quo, a situs, 
a place where record can be made. Negotiable paper has 
no situs—Bank of U. S. v. Huth, 4 B. Mon. 448; Marsh vy. 
Woodbury, 1 Metc. (Mass.) 436. The record of the mort- 
gage as to such property being therefore unauthorized avails 
nothing—15 Mo. 416. 

II. The general clause in the mortgage, “all bonds, bills,” 
&c., is too indefinite to pass any title without delivery. 

III. Under our law and practice, in pledges, mortgages 
and assignments of negotiable paper no written assignment 
is necessary. Delivery is the gist of the transfer, and with- 
out it no title passes as against intervening parties—3 Kent’s 
Com. 119, and notes 1 & 4, 10th ed. 

IV. The service of garnishment arrests the debt in the 
hands of the garnishee, and gives notice of the claimant to 
the debtor, which, being prior to any notice of assignment 
by the mortgagees, and stronger than any equity they may 
have, must prevail—21 Mo. 139. Much less can the defend- 
ants after a lapse of five years now come into court, and 
obtain the proceeds of this note without showing, or attempt- 
ing to explain, why the note has always been in the posses- 
sion and control of the mortgagor. 


Sawyer and Chrisman, for defendants in error. 


I. The mortgage from McDaniel to Riddlesbarger e¢ al. 
conveyed to the grantees all the “notes and evidences of 
debt” then belonging to the mortgagor. The note referred 
to in answer of garnishee was one of the notes of garnishee 
at the date of said mortgage, and was embraced in and 
transferred by said mortgage—Page et al. v. Gardner, 20 
Mo. 507; 2 Pick. 862, 12 Serg. & R. 269; 3 Gratt. 518. 

II. The answer of the garnishee disclosing the fact that 
the note set up in said answer was negotiable, and his be- 
lief that it was assigned to defendants in error before he was 
garnished, said defendants in error were proper parties in 
the court below in order to a proper determination of said 
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garnishment and the proceedings thereunder—R. C. 1855, 
p. 247, § 27, & p. 260, § 77. 

lil. It matters not that the garnishee was not notified of 
the assignment of the note before garnishment, his being 
notified before answering, or payment, being sufficient to 
render him liable as garnishee. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff in error obtained judgment in the Kansas City 
Court of Common Pleas against Thompson McDaniel, and 
had execution issued, under which Harrison H. Ratcliffe 
was summoned as garnishee. Ratcliffe in his answer stated 
that in the year 1858 he executed to said McDaniel his ne- 
gotiable promissory note, due April 1st, 1861, on which 
there was a balance still due; that he did not know whether 
at the time of the service of the garnishment, or of his 
answering, McDaniel still owned the note or not, but that he 
had been informed and believed that the defendants in error, 
Riddlesbarger and others, claimed to be the owners of the 
note by virtue of a mortgage made to them by McDaniel 
about May 25, 1860, and not knowing who was the legal 
owner of the note, asked to be-protected, &c. 

After the answer of the garnishee was filed, the defendants 
in error came into court and filed their interplea, setting up 
their right to the note under the mortgage to them by Mc- 
Daniel before the date of said garnishment, and asking the 
amount due on the note be adjudged them. 

The issue upon the interplea was tried, and the court held 

that the note due from the garnishee was transferred by the 
mortgage to Riddlesbarger and others, and gave judgment 
in their behalf. 
- The mortgage after conveying certain real estate and per- 
sonal property, also “assigns all the notes, bonds, accounts 
and evidences of debt” of the mortgagor to the mortgagees, 
and a provision is inserted in the mortgage that if default is 
made in the payment of the debt for which it was given, the 
mortgagees should sell the mortgaged property, after giving 


JEFFERSON CITY. 





McGee v. Riddlesbarger et als. 





a specified notice. The mortgage remained unsatisfied at 
the time of the trial of this cause. 

The material question in the case is, whether the deed of 
mortgage transferred the title in the note, executed by the 
garnishee to the defendant in the execution, to the inter- 
pleaders, so as to enable them to make a successful defence 
against the execution creditor. It is admitted that the note 
was retained by the mortgagor, but he had never attempted 
to collect the money upon it, nor use it as his own. 

We do not think that the recording of the mortgage im- 
parted any notice to creditors of the assignment of the note, 
according to the eighth section of the act of 1855 concern- 
ing fraudulent conveyances, for that section simply refers 
to personal property, or to goods and chattels, and not to 
mere choses in action. But a note or bond may be assigned 
and transferred by a separate and distinct paper. 

The conveyance assigning to the interpleaders all the notes, 
bonds, accounts and evidences of debt of the mortgagor, had 
the effect of passing all the property and effects embraced in 
it to them. It is of no consequence that the instrument 
which is the subject of this controversy is a negotiable 
promissory note, for it was long past due when the garnish- 
ment was served, and the execution creditor could not divest 
it of any equity that attached to it. The garnishee stated 
in his answer that he was informed and believed that the 
note was transferred and belonged to the interpleaders, and 
they immediately appeared in court and claimed the same. 
On the issue made up, they showed title by the assignment 
contained in the mortgage. There was no rebutting testi- 
mony offered. We cannot decide the assignment fraudulent 
per se, and as there was no evidence introduced attacking 
it for actual fraud, we must affirm the judgment. 

Judgment affirmed. The other judges concur. 
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OsBoRNE HENDERSON, Defendant in Error, v. CHAarieEs P. 
BonpurANT, Epw’p A. Carter, AND WILLIAM T. GILLIAM, 
Plaintiffs in Error. 


Bills and Notes — Endorsement of Note in blank. — A party who takes a note 
signed by the makers and endorsed in blank, with blanks in the body of the 
note for the amount for which it was to be filled up, but with figures in the 
corner specifying the sum, is thereby notified that the blank may be filled 
up for the sum specified in the margin and no more; and is put upon in- 
quiry as to the authority of the party offering the note to fill the blank with 
any different sum. 


Error to Saline Circuit Court. 


Adams and Shackelford, for Gilliam, plaintiff in error. 


I. The note in dispute is void as to the defendant Gilliam. 
It was originally a blank paper with the defendant’s name 
on the back as endorser, and was intended to be filled up as 
a note, with his name as payee and endorser and not as ma- 
ker, for the sum of only 3200, which sum in figures was 
therefore originally inscribed on the left-hand top corner, in- 
dicating the extent of the authority given by the defendant 
Gilliam—Goodman v. Simonds, 19 Mo. 106; Hall et al. v. 
Bk. of the Commonwealth, 5 Dana, 258; Tate v. Hopkins et 
al., 7 Mo. 419; Sto. Prom. N. § 10. 

II. As the plaintiff took the note with knowledge of the 
facts and of the extent of authority given by Gilliam, it would 
have been void even if he had taken it in due course of trade 
for money advanced ; but as he took it on account of a pre- 
existing debt due to him from Bondurant, and advanced no 
money, he would, without notice of the facts, be subject to 
all the equities existing between the original parties, and the 
note would be void in his hands as to the defendant Gilliam 
—Goodman v. Simonds, 19 Mo. 106. 


J. V. Turner, for defendant in error. 


I. A party signing his name on the back of a note not pay- 
able or endorsed to him, becomes a maker—Powell v. Thom- 
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as, 7 Mo. 440; Lewis v. Harvy, 18 Mo. 74; 1 Pars. on Cont. 
206; Schneider v. Schiffman, 20 Mo. 571. 

II. The note in question has the same effect against Gil- 
liam as if filled up before he signed it—Sto. Prom. N. § 122; 
1 Pars. Cont. 205; 3 Kent, 89; Taylor v. Craig, 2 J. J. Mar- 
shall, 461; Chit. on Bills, 313, (9 Am. ed.) n\q. 

III. Gilliam, by delivering the paper to Bondurant signed 
in blank in such form that it was susceptible of being so 
filled up as to charge himself either as payer or endorser, 
held Bondurant on to the world as authorized to fill the 
blank in either way, as he might choose. The rule of law 
in such case authorized the instrument to be made as favor- 
able to the innocent holder as its character would admit—18 
Mo. 80; Broom’s Leg. Max. 381. 

IV. ‘The allegation that Henderson knew of the alleged 
understanding between Gilliam and Bondurant being wholly 
unsupported, he is not affected by such understanding ; and 
the paper having passed into the hands of an innocent holder 
for value, Gilliam cannot complain of the manner in which 
the blank was filled—Tumilty v. Bank, 13 Mo. 276; Farm- 
ers’ Bk. v. Garten, 34 Mo. 119. 

V. The simple fact of its being delivered blank implied 
that the terms of the note were not agreed on, and that the 
holder was entrusted with authority to fill it up as he thought 
proper. If Gilliam did not intend to allow Bondurant any 
latitude, and was only willing to be liable as alleged, he was 
grossly negligent in not so fixing his liability by filling up 
the note before parting with it; and he, rather than an in- 
nocent holder, should suffer the loss—Tumilty v. Bank, 13 
Mo. 285; 2 Term R. 70; Broom’s Leg. Max. 456. 

VI. The figures in the margin were no part of the note; 
they had no controlling effect—Payne v. Clark, 19 Mo. 152, 
and authorities there cited. 





WaGner, Judge, delivered the opinion of the court. 


Plaintiff brought his suit against the defendants on a note 
for the sum of two hundred and fifty dollars. The note is 
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payable to plaintiff, signed by Charles P. Bondurant and 
Edward A. Carter as makers, and endorsed in blank on the 
back by the defendant William T. Gilliam. The suit is in- 
stituted against all the defendants as makers of the note. 
Bondurant and Carter filed no answer, and judgment by 
default was taken against them. The defendant Gilliam filed 
an answer, in which he substantially states, that Bondurant, 
who is the principal, brought to him a blank piece of paper, 
signed by Bondurant and Carter on the lower right-hand 
corner, and with the figures $200 on the upper left-hand 
corner; that Bondurant procured his endorsement on the 
back of the paper for the purpose of negotiating the same in 
one of the banks at Glasgow ; that the figures $200, on the 
left-hand corner, indicated that the same was to be negotia- 
ted for two hundred dollars and the note filled up for that 
amount, he (Gilliam) to occupy the position of endorser ; 
that he had no interest in the note or the proceeds, but only 
endorsed the same for the accommodation of Bondurant ; 
that Bondurant took the blank note thus signed and endors- 
ed, with the figures at the top, to Glasgow, and tried to 
negotiate the same in the banks at Glasgow, but did not 
succeed ; that Bondurant was owing a precedent debt to the 
plaintiff for about three hundred dollars, and, having failed 
to obtain a discount in the banks, he took the blank note 
with the figures $200 on the same and with defendant’s en- 
dorsement on the back, and proposed to deliver the note to 
plaintiff in payment of the precedent debt to the extent the 
figures indicated, and to pay the balance in money, but that 
on examination of the amount due plaintiff from Bondurant 
it was found that Bondurant had not enough money to pay 
the balance, and that it was arranged between plaintiff and 
Bondurant to make the note for two hundred and fifty dol- 
lars instead of two hundred dollars, and that Bondurant 
himself (or the plaintiff with his consent) altered the figures 
$200 and made them $250 ; that defendant was not present 
at the time, and was never notified of the alteration and 
never consented to the same; and that Bondurant at the 
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time of the negotiation with plaintiff informed him that he 
had obtained the endorsement of defendant on the paper to 
be negotiated in the banks, or one of them, for two hundred 
dollars, but that he did not succeed. 

Upon the trial of the cause before the court without a jury, 
Bondurant was sworn asa witness for the defendant, and 
testified to the facts, substantially as set out in the answer, 
as to the manner of procuring the defendant’s endorsement, 
and the mode in which the note was to be negotiated and 
discounted. He also stated that failing to get the note dis- 
counted in bank, he delivered the same to plaintiff in pay- 
ment of two hundred and fifty dollars, and took up a note 
for a previous debt for three hundred dollars, paying the 
balance of $50 in money; that the figures $200 were in his 
handwriting, and were on the note at the time he was nego- 
tiating it with the plaintiff; did not recollect who altered 
the figures from $200 to $250, but thought it was done by 
his consent ; did not remember who filled up the written por- 
tion of the note at two hundred and fifty dollars, nor that he 
told plaintiff the understanding concerning the note between 
him and defendant when he received defendant’s endorse- 
ment; defendant was not present when the alteration was 
made. 

Defendant then proved that it was the custom at the banks 
for blank notes to be presented for discount with the signa- 
ture of the parties at the right-hand corner and endorsed by 
others on the back, and with the figures for the amount for 
which the discount is wanted on the left-hand corner of the 
face ; that the figures on the face indicate the amount for 
which the note is to be filled up, and that the endorsement 
of the signature on the back of the note indicates that the 
party signing on the back is to be bound as endorser, and 
the note is filled up to him as payee. 

The court gave certain declarations of law, which it is un- 
necessary here to notice, and then found for the plaintiff. 

Judge Story says, “it is very common for persons to sign 
their names in blank to a paper, for the purpose of having a 
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promissory note written over it; and in such a case, the 
note, when written, will bind the party, if done by a person 
properly authorized, in the same manner, and io the same 
extent, and from the same time, as if it had been originally 
filled up before the signature was made’’—Sto. Prom. N. 
§ 10. Where a person holds a negotiable note, bona fide, 
for value, an endorser who endorsed it in blank will not be 
allowed to set up as a defence that he endorsed the note 
with the understanding that it was afterwards to be filled by 
the maker with a certain amount, and that the maker filled 
the note with a much larger amount than was agreed upon. 
—Tumilty v. The Bank, 18 Mo. 276; Farmers’ Bk. v. Gar- 
ten, 84 Mo. 119. 

In the case of Russell v. Langstaff, Doug. 514, the plain- 
tiff, when he took the notes, knew that they were blank at 
the time of the endorsement, and were afterwards filled up 
by Galley, the maker,—Lord Mansfield says, “ the endorse- 
ment on a blank note is a letter of credit for an indefinite 
sum. The defendant said, ‘trust Galley to any amount, and 
I will be his security.” It does not lie in his mouth to say 
the endorsements were irregular.” 

But this rule only applies where the transaction has been 
carried on in good faith, and the holder or endorsee has re- 
ceived the paper for value, and has not been guilty of laches 
or negligence. If he is informed of the breach of trust or 
confidence committed by the maker, or there are’ circum- 
stances of suspicion which ought to place a prudent man on 
his guard, or induce him to make inquiry, he will not be 
protected by invoking the above principle. Thus in the Ma- 
haive Bk. v. Douglass, 831 Conn. 170, the defendent endorsed 
a blank bill of exchange, from which the holder, who had 
previously signed it as drawer, erased most of the former 
part, and then wrote over his own name a negotiable note 
payable to the defendant’s order, and got it discounted as an 
endorsed negotiable note at the Mahaive Bank, which was 
the plaintiff in the case, and the court held that the bank 
was bound at its own risk to scrutinize it, and to ascertain 
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whether the defendant authorized such a change. There 
was enough, it was decided, to put the bank on its guard; 
and if it trusted to the representations of the holder, it was 
at its own risk. 

Lovett v. Adams, 3 Wend. 380, decides that where a bond 
was executed by nine persons as obligors upon certain terms 
and conditions, and subsequently delivered by five of the 
obligors without the knowledge or consent of the remaining 
four upon terms and conditions different from those origin- 
ally stipulated, that it was not obligatory upon the latter. 
And in Hall et al. v. Bk. of the Commonwealth, 5 Dana, 258, 
it was held that when the note was delivered to the plaintiff 
with the sum and date placed on the top or margin, with the 
expectation or intention that he would insert the same sum 
and date in the body, but that he tore them off and inserted 
a different sum and date, without authority, the plaintiff 
could not recover. 

In the case here the endorsement was in blank, but the 
amount for which the note was expected and intended to be 
filled up was in the corner and margin of the note ; that was 
an authority for filling it up for that sum, and no more. The 
plaintiff when he took the note, and had it filled up for a dif- 
ferent amount, was apprised of this fact, or at least had such 
knowledge as was sufficient to put him on his guard and 
make it necessary that he should make further inquiry; and 
when he persisted in taking it with the facts apparent on the 
face of the writing, he acted at his own risk. 

The law was not properly declared in the court below, and 
its judgment is reversed and the cause remanded. The 
other judges concur. 
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Strate oF Missouri ex rel. WM. M. BoHANNON, Petitioner, v. 
Tue County Court or Howarp County, Respondent. 


* 

1. Contract—Volunteers—Bounties.—Under the statute (Sess. Acts 1863, p. 
39,) counties were authorized to pay bounties to volunteers enlisting in the 
military service, and where, in pursuance of the act, a county offered 
bounties to parties volunteering to fill the quota, a contract was created 
between the county and such volunteers, which could be enforced by 
action. 

2. Mandamus—Practice.—The courts will not undertake by writ of manda- 
mus to enforce simple common law rights between individuals, such as 
the payment of money, nor where there is another adequate legal remedy 


Appeal from Howard Circuit Court. 
Prewitt, for appellant. 


I. Under the order of the County Court the bounty is 
given for volunteering, not for serving. The consideration 
is going into the service. The time fixed for payment is 
one-half down, and the balance when one-half of their re- 
spective times of enlistment had expired. Serving was not 
intended as a condition. 

II. If serving were a condition, it had been performed. 
The company was still in service until after the time fixed 
for the payment of the last half of the bounty. The enlist- 
ment was for twelve months. They were under contract to 
serve for that time, unless discharged. The order relieving 
the company from duty was not a discharge ; they were not 
discharged, and were consequently in service, and were 
liable to be called on at any moment to do active duty until 
the expiration of the period of enlistment—Acts of Cong. 
1865-6, p. 8322; 26 N. Y. 80; 17 Mo. 3859; 25 Mo. 354. 


Hall and Reid, for respondent. 


Only part of the first six months’ service was rendered, 
for which appellant was paid; no part of the second six 
months’ service was rendered, and no right accrued to the 
second instalment. 

The appellant was not prevented by appellee from per- 
forming any part of the engagement. 
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Homes, Judge, delivered the opinion of the court. 


This case comes up on appeal from the Howard Circuit 
Court. The petitioner enlisted as a volunteer in the State 
military servire to serve for one year, in pursuance of an 
order of the County Court of said county appropriating 
money for the purpose of paying bounties to volunteers, to 
every private for one year the sum of two hundred dollars, 
one half to be paid when they were received into the service, 
and the remainder when said volunteers should have served 
out half their respective periods of enlistment; and for the 
purpose of raising the money the County Court ordered an 
issue of bonds to the amount of one hundred thousand dol- 
lars, and appointed a commissioner to sell the same. The 
defendant enlisted for one year, on the 25th of Mard¢h, 1865, 
and received the first half of the bounty. After serving for 
four months, he was relieved from immediate duty, but was 
not discharged from further service. When the second half 
of the bounty became due, and after six months had ex- 
pired, the County Court refused to pay the same, for the 
reason that he had been relieved from duty, and had not 
actually served during the latter half of his time of service. 
It appears further that the County Court rescinded the 
orders, and stopped the further sale of bonds by the com- 
missioner. And the petitioner prayed for a writ of man- 
damus to compel the County Court to proceed in the busi- 
ness, and pay to him the remainder of his bounty. A 
demurrer to the petition was sustained, and there was judg- 
ment for the defendant on demurrer. 

The question presented for decision is, whether the peti- 
tioner was entitled to the whole bounty. 

The County Court was expressly authorized by statute 
“to give such bounties as they think proper to soldiers who 
may volunteer in the Missouri volunteers, in the United 
States service, and for this purpose to borrow money and 
levy a special tax on all the taxable property in the county,” 
for the payment of the same—Laws 1863-4, p. 89. Under 
this act, we are of the opinion that the County Court had 
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power and authority to offer the bounty, to raise money to 
pay the same, and to enter into this contract with the enlist- 
ing volunteer. The engagement is not denied. But it is 
insisted that the petitioner, under his enlistment and the 
contract, is not entitled to the second half of the bounty 
because he did not actually serve during the whole period. 
This construction cannot be admitted. Though -relieved 
from duty, he was still liable, at any time, to be called into 
actual service. There is no justice init. The bounty was 
offered as an inducement to the volunteer to enter the serv- 
ice at the risk of life and limb, and incur all the perils 
and inconveniences of the service, and to relieve those who 
were to stay at home and pay the bounties for the privilege 
of a relief from a draft. The money was not offered as pay 
for the service, but rather as a bounty to encourage enlist- 
ment. If the petitioner had been fully discharged from 
service, there might have been more weight in the objection. 
On the case before us, we think he was entitled to the whole 
bounty. 

This was the only question raised upon the argument. 
But there is another question which we cannot pass over, 
and that is, whether a mandamus is the proper remedy. 
According to the views above stated, here was a binding 
contract between the county and the petitioner. The courts 
will not undertake to enforce by mandamus simple common 
law rights between individuals, as to compel the payment of 
money, nor where there is another specific legal remedy— 
Tapp. on Mand., p. 64. The statute does not require the 
County Court to raise the money by the issue and sale of 
bonds. They may borrow the money in other ways. It 
matters not to the petitioner how the money is raised. If 
he is not paid, he may have his action against the county. 
It is not, therefore, a ministerial duty merely, nor a public 
duty for the enforcement of which there is no other specific 
remedy—Dunklin Co. v. Dist. Court, 23 Mo. 454; Williams 
v. Court of C. P.,27 Mo. 225. And for this reason the writ 
of mandamus was properly refused, and the judgment must 
be affirmed. The other judges concur. 
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WIL.14M Hoppe, Defendant in Error, v. DEWirrs C. Stone, 
Plaintiff in Error. 


Practice — Supreme Court — Error.—Where no motion for new trial or in ar- 
rest of judgment is filed, upon an appeal or writ of error the Supreme Court 
can only notice such errors-as are apparent upon the face of the record, 


Error to Henry County Circuit Court. 


In April, 1862, plaintiff instituted suit in the Henry Cir- 
cuit Court against defendant. The petition was as follows: 

“ Plaintiff states that the defendant owes him $41.70 for 
work done and materials furnished by plaintiff for defendant 
at his request, and for goods sold said defendant. Plaintiff 
further states that defendant owes him $258.90 for materi- 
als, tools and articles taken and work demanded and re- 
quired to be rendered of plaintiff by defendant, and by per- 
sons and men under defendant’s command and governed by 
his directions, whereby plaintiff was greatly damaged. The 
articles, items and particulars of all which will appear more 
clearly by an account herewith filed and made a part of the 
petition. Plaintiff asks judgment, &c.” 

An account was filed with the petition. There was no affi- 
davit annexed to this account and statement, nor was there 
any evidence that the same was ever served. A summons 
issued April 18, 1862, returnable to May term. Service was 
made April 23d, by leaving a copy of the petition and writ 
at defendant’s usual place of abode. On 30th December, 
18638, plaintiff sued out an attachment. 


Wright, Burge, and Phillips, for plaintiff in error. 


The court should have sustained defendant’s motion to 
. set aside the judgment for irregularity. It is irregular in 
several particulars. 1. It is a judgment by default after 
appearance and demurrer; it should have been upon the de- 
murrer, or by nil dicit. 2. The attachment was unauthor- 
ized by law and a nullity, and therefore it was irregular to 
render a judgment that special execution issue against the 
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attached property. The judgment should have been gen- 
eral, as if the pretended attachment had not issued—R. C. 
1855, p. 250, § 42, and p. 256, § 61. 


Hotmes, Judge, delivered the opinion of the court. 


This suit was commenced by summons duly served on the 
defendant. Pending the suit an attachment was sued out, 
upon an affidavit and bond being filed. A motion having 
been made to quash the attachment for the insufficiency of 
the affidavit and bond, the plaintiff had leave to file a new 
affidavit and bond, and the cause proceeded. The defendant 
appeared and demurred to the petition for a misjoinder of 
causes of action, and his demurrer was overruled. The de- 
fendant failing to file an answer, there was a default and an 
inquiry of damages, and a final judgment was rendered 
against him for the amount of the plaintiff’s demand. The 
judgment was both special and general, and a special fiert 
facias was sued out, and the property attached was sold tu 
satisfy the judgment. No exceptions appear to have been 
taken to the action of the court in relation to the proceed- 
ings in attachment, and no motion for a new trial was filed. 
But some two years after the judgment was rendered, the 
defendant appears and files a motion to quash the attach- 
ment and to set aside the judgment for irregularity. After 
‘this lapse of time, it was too late to make a motion to quash 
the attachment; nor could a motion to set aside the judg- 
ment for irregularity be of any avail. The things complained 
of are rather matter of error than irregularity. There being 
no motion for a new trial, nor in arrest of judgment, we can- 
not notice here any other errors than those appearing on the 
face of the record, and being such as can be raised by a writ 
of error or an appeal. 

It is insisted that the demurrer should have been sustain- 
ed. The objection that the petition united causes of action 
and trespass and matter of contract is rather critical than 
substantial. It was essentially a petition on the common 
counts for work and labor done, and materials and articles 
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furnished, or sold and delivered. The petition is somewhat 
informally drawn, but it does not contain any count in tres- 
pass, and was not fatally bad on demurrer. 

The attachment that was issued and sustained, as well as 
the judgment that was rendered, would seem to have been 
fully warranted by the provisions of the statute—R. C. 1855, 
p. 250, § 42, and p. 242,§ 13. It is not made to appear by 
the face of the record that the judgment was either irregular 
or erroneous. The default and final judgment were entered 
up together on one judgment. It appears by the record to 
have been rendered upon an inquiry of damages and for the 
amount of damages assessed. The defendant had not taken 
leave to file an answer, and did not appear. He must be 
held to have waived all objection, and we may take it to 
have been both an interlocutory and a final judgment merged 
in one—McClurg v. Hurst, 87 Mo. 194. 

No ground appearing to justify a reversal, the judgment 
will be affirmed. The other judges concur. 


Jos1sH Brown, Defendant in Error, v. Witttam O. Kine, 
Plaintiff in Error. 


1. Practice—Supplying Lost Records.—Default.—Where the petition and writ 
are destroyed or lost after service, the plaintiff cannot file a new petition 
and take judgment by default without first giving notice to the defendant, 
and taking the proper steps to supply the lost record. 

2. Practice—Default—Jury.—Upon the assessment of damages upon an inter- 
locutory judgment, the defendant has the right todemand that the damages 
be assessed by a jury. 


Error to Dade Circuit Court. 


John 8S. Phelps, for plaintiff in error. 


I. The interlocutory judgment was improperly and pre- 
maturely taken. Before the return term of the writ, the 
original petition was destroyed. Two terms of the court 
were thereafter held and plaintiff below took no steps in the 
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cause. At the third term after the commencement of the 
suit Brown filed an amended petition in the cause, and in 
five days thereafter (the court continuing in session longer) 
took an interlocutory judgment by default. Defendant was 
entitled to have until the next term to answer the action— 
R. C. 1855, p. 1255, § 15. Until there was a petition on file, 
defendant could not answer the action. 


II. The court should have empannelled a jury to assess 
the damage—Graham’s Pr. 631; 3 Chitty’s Pr. 671-2, 675; 
1 Tidd’s Pr., 570 & 573; 1 Dane Abr. 543. As to English 
practice in awarding damages, Nelson v. Sheridan, 8 T. R. 
t. p. 222 & 395; Art. T of Amend. to Const. of Mo., “the 
right of trial by jury shall remain inviolate”; 3 Jac. L. Dic., 
tit. Judgment, 552; 3 Pet. 446-7; Bald. C. C. 404 & 222; 
Pratte et al. v. Corl, 9 Mo. 162; Sutton v. Clark, 9 Mo. 555; 
10 Mo. 31 & 557; 30 Mo. 600; 31 Mo. 490; 3 Black Com. 
398. 

III. The court should have heard evidence in investiga- 
tion of damages—Sathes v. Kipp, 12 How. N.Y. Pr. 342; 
Webb v. Coonce, 11 Mo. 9; Gra. Prac. 643. 


WaGner, Judge, delivered the opinion of the court. 


It appears from the record in this case, that: the plaintiff 
instituted suit against the defendant and others, returnable 
to the October term, 1863, of the Dade Circuit Court. Prior 
to the holding of the October term, 1863, the courthouse in 
Dade county was burned, and with it the original petition in 
this cause. The defendant was duly served with process 
previous to the burning of the courthouse, but no further 
steps were taken in regard to the case till the second day of 
the April term, 1865, when the plaintiff’s attorney filed what 
he termed an amended petition, without giving any notice 
to the defendant, and proceeded on the fifth day of the term 
to take judgment by default, the term continuing several 
days longer. 


25—VvVOL. XXXIX. 
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The defendant afterwards appeared in court, and moved 
to set aside the interlocutory judgment because it was irreg- 
ularly taken, which motion was by the court overruled, and 
at the next term a final judgment was rendered. Upon an 
inquiry of damages, the defendant demanded a jury; but, 
the plaintiff waiving a jury, the court refused to accede to 
the defendant’s request, and proceeded to assess the damages 
without the intervention of a jury. ° 

These are the material points, though the record is made 
out in such an imperfect and bungling manner, and the at- 
torneys involved and confused the case with such a multi- 
plicity of motions, as to render it very difficult to arrive at 
the true merits or the precise state of the record. 

The original petition was destroyed by fire, and before the 
plaintiff could take any further action requiring the defend- 
ant to appear and plead or answer, it was necessary that he 
should have notified the defendant and proceeded according 
to law to supply the record. After the destruction of the 
papers, it was not sufficient for him to appear in court ex 
parte and file either a new or amended petition, as if the 
cause was regularly in court. When the petition was lost or 
destroved, the defendant could not answer or make his de- 
fence ; and the record could only be supplied by taking the 
requisite legal course for that purpose, which was certainly 
not done in this case. This was not a suit upon an instru- 
ment in writing, and the statute declares that in case of in- 
terlocutory judgments other than by nil dicit, by confession, 
or upon an issue of law, or where it is founded upon a de- 
mand which is ascertained by an instrument of writing, 
the plaintiff may, if he demand it, have a jury to assess his 
damages ; and if no jury be demanded, the court shall, at the 
proper term, assess the damages. The statute here evidently 
contemplates the case where the default is taken, and there 
is no appearance by the defendant, and it is left optional with 
the plaintiff whether he will ask the aid of a jury or not in 
making the assessment. But no negative words are used 
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implying a prohibition on the part of the defendant, when he 
appears, to demand a jury in the inquiry, if he sees fit to do 
so. The section will bear no such construction, and it was 
surely never intended to deprive the defendant of this right 
to have the services of a jury in passing upon questions of 
fact connected with the question of damages. 

The judgment must be reversed and the cause remanded. 
The other judges concur. 


Wiiiam H. Lee, Defendant in Error, v. Grorce W. Casey, 
Plaintiff in Error. 


1. Practice — Pleading — Answer. —An answer, to a petition alleging that de- 
fendant owes plaintiff for goods sold and delivered, denying the indebtness, 
impliedly admits the sale and delivery. 

2. Practice— Demand. — To avail himself of the want of demand prior to ac- 
tion brought, the defendant must plead the failure to make demand—R. C. 
1855, p. 448, § 34. 


Error to Henry Circuit Court. 
F. P. Wright and R. L. Burge, for plaintiff in error. 


Homes, Judge, delivered the opinion of the court. 


The petition states that the defendant owes the plaintiff 
the sum of two hundred and fifty dollars on account of an 
ox-wagon and two horses sold and delivered to him. The * 
answer denies the indebtedness, but does not specifically 
deny the sale and delivery of the property. It appeared in 
evidence that the property was delivered to the defendant in 
pursuance of a written agreement for the sale and convey- 
ance of a tract of land by the defendant to the plaintiff, and 
was to be in part payment of the purchase money. The 
plaintiff had executed his note to the defendant for- the bal- 
ance, and received a bond for a deed when the note should 
be paid, and had taken the possession of the land. It was a 
part of the written contract, that, if the note should not be 
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paid when due, the defendant should take back the land and 
return the wagon and horses. It appears from the evidence 
that the contract was in fact rescinded, and the defendant 
sold and conveyed the land to another person. The plaintiff 
now sues him for the horses and wagon. Upon the trial, 
the court found a verdict, and gave judgment for the plain- 
tiff for the amount of his demand. 

The defendant himself having elected to consider the con- 
tract as rescinded in accordance with its express terms, it 
would seem to be no more than just that the plaintiff should 
have a return of the horses and wagon, or be paid their value. 
The answer, in effect, admits the sale and the delivery. The 
instructions which were refused for the defendant assume 
that the action is trover, and that a demand was necessary 
before suit commenced. It is not an action in the nature 
of trover ; and if it were, that objection would be of no avail, 
unless the want of a demand had been expressly set up by 
way of defence in the answer—R. C. 1855, p. 448, § 34. 

Upon the case made, it may very well have been consid- 
ered as a sale and delivery of the property ; and as the mode 
of payment, which was first contemplated, was conditional 
under the terms of the agreement, and had failed, or was 
changed at the election of the defendant, it may be implied 
that he undertook to pay their value if not returned. 

The contract was read in evidence, and a witness called to 
prove, that, when it was first drawn, it did not contain the 
" words “and said Casey is to give possession of property 
paid’; but he does not say that they were not contained in 
the instrument when it was signed and delivered. The con- 
tract was properly admitted in evidence. 

The judgment was for the right party, and we find no 
error that will warrant us in reversing it. 

Judgment affirmed. The other judges concur. 
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Joun N. Bauer, Plaintiff in Error, v. Carist1aN WAGNER, 
Defendant in Error. 


Practice—Pleading—Answer.—Pleading conditionally, or in the alternative, 
is not allowable, and should be avoided. An answer setting up new 
matter. by way of defence, should confess and avoid the plaintiff’s cause 
of action. 


Error to Cole Circuit Court. 


McCord, King, and Ewing 5 Smith, for plaintiff in error. 


Plaintiff’s motion to strike out a part of defendant’s answer 
ought to have been sustained by the court. The plea of the 
statute of limitations is not well pleaded, and ought to have 
been stricken out. The defendant fails to state facts suffi- 
cient to show that the possession under which he claimed 
was adverse to the plaintiff’s claim to said property—13 Barb. 
(S. C.) 151. The defendant’s answer is clearly defective— 
Curt. Eq. Prec. 173; 1 Chit. Pl. 526. It seems that the plea 
would not have been sufficient under the old rules—Dinkle 
v. Gundelfinger, 85 Mo. 172; McMurray et al. v. Gifford, 
5 How. Rep. 14; Keeton v. Keeton, 20 Mo. 542; Piatt 
v. Vattier, 9 Pet. 416. 


J. E. Belch and H. Flannagan, for defendant in error. 


I. The court below properly overruled the plaintiff’s motion 
to strike out part of the answer. The statute of limitations 
was explicitly and clearly pleaded. If, as the plaintiff claims, 
the objectionable part of the answer was indefinite or un- 
certain, the plaintiff's motion ought to have been to make it 
more definite and certain. The defect, if any existed, could 
not be reached by motion to strike out—R. C. 1855, ch. 128, 
§§ 30 & 31. ; 

II. The question of adverse possession was fully raised by 
the answer. It set up title in the defendant, and out of the 
plaintiff. This raised an issue under which evidence of oc- 
cupation by the defendant of the /ocus in quo for ten years 
next before the commencement of the action was properly 
given to the jury—Draper v. Shoot, 25 Mo. 197. 
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III. When the defendant seeks to prevail in an action of 
ejectment on the ground of adverse possession, his proper 
plea is title in himself and out of the plaintiff—Ford vy. 
Sampson, 8 Abb. P. R. 332; same case, 30 Barb. 183. 

IV. The statute of limitations was properly pleaded. The 
answer denied that the right of action accrued within ten 
years. More expressive or explicit language could not be 
employed. No particular or technical words are necessary 
to set up a defence under a public statute. It is sufficient 
to state the facts which are necessary to bring the case 
within the operation of the statute—Bogardus v. Trinity 
Church, 4 Paige Ch. R. 178, 7 ed., 373. 


Homes, Judge, delivered the opinion of the court. 


This was an action of ejectment for the recovery of a 
small strip of land, part of a larger lot, which had been sold 
as a portion of lot No. 337, in the city of Jefferson. The 
strip was eight inches in front, and about two feet in width, 
upon an alley in the rear. The several portions of this lot, 
No. 837, had been sold and conveyed to various persons at 
different times, by quantity in front feet, with some calls for 
adjoining lots, but without fixed landmarks set upon the 
ground conveyed in each instance. The several proprietors 
had taken possession of their lots and improved the same, 
enjoying their possessions undisturbed for more than ten 
years ; but upon an accurate survey being made, it appeared 
that they had not taken possession exactly according to the 
true lines, and that the defendant’s possession and buildings 
encroached by the above quantity upon the land claimed by 
the plaintiff, and that he had so held possession for upwards 
of twenty years. And there was evidence before the jury 
bearing upon the question of the adverse character of the 
possession. The jury rendered a verdict for the defendant. 

The first question presented for our determination here 
arises upon a motion to strike out a part of the answer, 
which pleaded the statute of limitations in bar of the action 
in these words: 
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“That the said supposed cause of action of the said plain- 
tiff, if any such he have, has not accrued within ten years 
next before the commencement of this suit, and pleads the 
statute of limitations in bar to any such supposed cause of 
action.” 

The objection seems to rest chiefly upon the ground that 
by reason of the words “if any such he have,’ the plea fails 
to confess and avoid the action. The statute of limitations 
must be specially pleaded, except where some express statute 
otherwise provides, and the nature of the plea is, that, ad- 
mitting the plaintiff once had a cause of action, it avers that 
the same has been lost by reason of the lapse of the whole 
period of the statute bar—2 Tidd’s Pr. 647, 651; Ang. Lim. 
§ 285; Bricket v. Davis, 21 Pick. 404. The right to main- 
tain this action depends essentially upon the determination 
of the question when the right of entry, or the cause of 
action, accrued ; and if it did not accrue, or was not a sub- 
sisting cause of action, at any time within the period of the 
statute, it is barred and lost—Ang. Lim. § 369. It would 
seem to be very clear, then, that but for these words the 
statute would have been well pleaded, notwithstanding the 
useless addition of the latter clause, which by itself alone 
would be bad pleading. Pleading conditionally, or in the 
alternative, is not allowable, and should be avoided. In 
Gale v. Capern, 1 Adolph. & El. 102, a replication “ that the 
said supposed debt and set-off did not accrue within six 
years,” was held virtually to admit that the action had once 
accrued as alleged. In Marjaret v. Bays, 4 Adolph. & El, 
489, a plea that “ the supposed debt, if any such there be, did 
did not accrue due the plaintiff at any time within six years,” 
was held bad on special demurrer, because it did not fully 
confess and avoid the cause of action. In this case, we 
think the language of the pleading may be taken as virtually 
admitting that the plaintiff once had a cause of action, and 
as only questioning its present existence. It is a mere mat- 
ter of form, and the same strictness need not be insisted on 
under our practice, which has abolished the old special de- 
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murrer to mere matters of form. Besides that, whatever 
fault or error there may have been, in this respect, may be 
considered as fully cured, after verdict, by the operation of 
the statute of jeofails. We think there was no material 
error in overruling the motion. 

Objection is taken further to the ruling of the court upon 
the instructions. We have carefully examined them, and 
find no substantial error. Some of those which were refused 
for the plaintiff appear to have been correct enough in 
themselves, and might very well have been given; but other 
instructions were given which fully covered the same ground, 
and were substantially identical. In those given for the 
defendant, there is scarcely room for exception. 

On the whole, the issue appears to have been fairly placed 
before the jury, under correct principles of law, and we dis- 
cover no sufficient ground for disturbing the verdict. 

Judgment affirmed. The other judges concur.* 


State ex rel. GeorGE Bart.ey, Petitioner, v. THomas C. 
FLETCHER, GOVERNOR, &c., Respondent. 


1. Judiciary—Jurisdiction—Mandamus—Executive.—The Supreme Court has 
no jurisdiction to issue a writ of mandamus to the Governor of the State to 
compel him to issue a commission toan officer. The duty of the Governor 
to issue a commission is political and not merely ministerial. 

2. Mandamus—Practice—Pleading.—A petition for a writ of mandamus must 
state specifically all the facts which give the party the right to maintain an 
action or to demand the relief he seeks, and must also show that he has no 
other specific remedy. 


Petition for Mandamus. 


Sheley and Boulware, for petitioner. 


I. This court has full power and authority to compel the 
Governor to do a mere ministerial act—State ex rel. White- 





* The proper form of the plea of the statute of limitations in real actions, 
is, “that the plaintiff, his ancestors, predecessors, &c., were not seized,” &c. 

















JANUARY TERM, 1867. 889 





State ex rel. Bartley v. Governor. 





man et al. v. Governor, 5 Ohio, 534; Bonner v. State ex rel. 
Pitts., 7 Ga. 473; Pacific R.R. v. Governor, 23 Mo. 353; 
Marbury v. Madison, 1 Cranch, 49; Cotton v. Ellis, 7 Jones 
(N.C.) 545. 

It is admitted that this court has no power to compel the 
executive to do a political act; but one purely ministerial is 
subject to the control of this court. Itis not the grade of 
the officer sought to be controlled by the court, but the re- 
lief sought, or, more properly, the character of the action 
sought to be controlled. This court cannot by mandamus 
compel the Circuit Court to enter up a particular judgment, 
but by mandamus a Circuit Court can be compelled to enter 
up a judgment—or, in other words, to act in any given case. 
It is true, the executive is co-ordinate with, and to some ex- 
tent independent of, the judiciary, but not so high that it 
may not be reached by the judiciary. 

In the case Pacific R.R. v. Governor, Judge Scott, whose 
argument goes to show that he believed the power existed in 
this court to compel the Governor by mandamus to do a mere 
ministerial act, after reasoning at length, he declines giving 
judgment because the question was waived. 

In the case of Marbury v. Madison, C. J. Marshall’s argu- 
ment goes to show that the power existed to compel the de- 
livery of the commission by Secretary Madison, but declines 
doing so for the want of jurisdiction in the court to issue the 
writ. He evidently establishes the doctrine that the Presi- 
dent could be compelled by mandamus to do a mere minis- 
terial act. 

In the case of State, &c., v. Governor, 5 Ohio, the Su- 
preme Court, after reviewing the whole doctrine, unani- 
mously decide that they have the power to compel the Gov- 
ernor by mandamus to do a ministerial act ; and Chase, the 
then Governor, seems to admit the power. 

_ The Attorney General, in the case of Kendall v. United 
States, 12 Pet. 600, admits that a mandamus will reach the 
President. It is true this is not authority, but’ coming from 
so eminent a lawyer it ought to have some weight. Upona 
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review of all the authorities, we are fully persuaded that the 
weight of authority is with us. In this country we have not 
adopted the maxim that “ the King can do no wrong’’; but 
if the courts refuse to control the executive by mandamus, 
especially in ministerial acts, we had better at once adopt the 
English maxim, and be content with whatever an executive 
may do. 

II. The Governor was bound under the law to commission 
such persons justices of the County Court as were certified to 
him by the clerk to have been elected, and had no right to 
go behind the certificate; neither can this court upon pro- 
ceeding by mandamus go behind the certificate of election— 
R. C. 1855, p. 556, § 6; Mayo v. Freeland, 10 Mo. 629; The 
People v Head, 25 Ills. 825 ; People v. Hilliard, 29 Ills. 413. 
The section of the statute making it the duty of the clerk 
of the County Court to certify to the Governor the names of 
the persons elected justices of the County Court as well as 
the term of service, and it is made the imperative duty of 


the Governor to commission. He has no right to change or 
alter the return; it must stand just as it came from the 
hands of the clerk. 


In granting a commission, the Governor acts in a mere 
ministerial capacity. If the Governor can go behind the 
certificate and look into the election returns as found in the 
office of the Secretary of State and pass upon the validity of 
such returns, then he assumes judicial functions, and at 
once, so far as that act is concerned, becomes a part of the 
judiciary, thus blending the executive and judicial depart- 
ments of the State. 

The law nowhere requires the Governor to go to the office 
of the Secretary of State to learn who have been elected and 
what terms they are toserve. It makes it his imperative 
duty upon the reception of the certificate to proceed to com- 
mission. The language of the statute is “shall thereupon 
commission all such persons,” &c., not may thergupon com- 
mission, &c. There is no discretion; his hands are tied, 
and why? The Constitution has wisely withheld from the 
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Governor all judicial power, and the Legislature could not 
confer it upon him; therefore they say “shall thereupon,” 
leaving the whole question as to the right to hold the office 
open, to be determined by the proper tribunal, and by the 
proper writ. This doctrine is fully sustained in the case of 
The People, &c., v. Kilduff, 15 Ills. 500. 

In a proceeding by mandamus, the court cannot go behind 
the certificate of the canvassers and determine who may have 
been legally elected to the office. ‘ That certificate afforded 
prima facie evidence that the relator was legally elected, and 
entitled him to the office till that canvass should be set aside 
by a proceeding to be instituted by the defeated candidate 
in the courts of justice and under the forms of law’—25 
Ills. 827. 

“The decision of the canvassers (in this State, the clerk 
and two justices of the peace) was conclusive in every form 
in which the question could arise, except that of a direct pro- 
ceeding by quo warranto to try the right”—The People v. 
Vail, 20 Wend. 14. In Lamb et al. v. Lynd et al., 44 Pa. 338, 
the Supreme Court of that State held that the select council 
could not refuse to perform a duty enjoined by law because 
a portion of the common council held their office by fraud, 
and say “ officially they must treat as right what they have 
no authority to correct.” The law gives the Governor no 
power to correct the return, and he must treat it as right— 
People v. Head, 25 Ills. 325; The People, &c., v. Hilliard, 
29 Ills. 420. 

If these authorities be law, this court on this writ cannot 
go behind the certificate to ascertain whether the petitioner 
was or was not legally elected to office, or even to ascertain 
whether ihere was any election at all, but must decide the 
case upon the certificate. It is admitted that a judgment in 
his favor in this proceeding will not establish the right of the 
petitioner to the office; that question is still open, and can 
only be determined upon a contest or guo warranto. A judg- 
ment will only furnish him with the insignia of the office, 
and nothing more. 
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Attorney General, for respondent. 


Authorities :—Gulick v. New, 14 Ind. 93; Patterson v. 
Miller et al., 2 Metc. (Ky.) 493; § 8, art. 2, Const. of Mo., 
R. C. 1865, p. 24; § 4 & 5, art, 2, id. p. 25 ; § 18, art. 2, id. 
p- 27; R.C. 1865, §§ 7, 8, 9,11 & 12 of “An act to provide 
for the registration of voters,” p. 904; § 1 of Supplemental 
Act, p. 910; R. C. 1865, § 25 & 26, p. 63; § 28, art. 5, of 
the Const. 


Waener, Judge, delivered the opinion of the court. 

A mandamus is prayed for against the Governor of this 
State to compel him to issue a commission to the relator as 
one of the justices of the County Court within and for the 
county of Callaway. The petitioner avers that the relator 
was, at the general election held under and by virtue of the 
provisions of the Constitution and laws of this State, on the 
Tuesday next after the first Monday in November, A. D. 1866, 
elected one of the justices of the County Court within and 
for Callaway county; that on the 9th day of the said month 
of November, he and the other persons elected cast lots for 
the terms for which they should hold respectively ; that Mi- 
chael G. Bright drew the term of two years; that George 
Bartley, the relator, drew the term of four years, leaving the 
term of six years to Thomas:J. Ferguson, the other person 
elect. The petition further states, that on the 9th day of 
November, 1866, William Wilson, clerk of the County Court 
within and for said county, certified to the Governor that 
Michael G. Bright, George Bartley and Thomas J. Ferguson 
were duly elected to the offices of justices of the County 
Court of Callaway county on the 6th day of November, 1866, 
and that they had cast lots, and Bright had drawn the term 
of two years, George Bartley the term of four years, and 
Ferguson the term of six years; which certificate was re- 
ceived by the Governor, and by him returned with an en- 
dorsement thereon that he refused to issue the commission 
to the relator. He also states that he by his agent demand- 
ed of the Governor his commission as such justice of the 
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, County Court, and that the Governor refused to deliver the 
same; and that he did, within fifteen days next preceding 
the day of election, subscribe and take the constitutional 
oath known as the-“ oath of loyalty,” and within that time 
caused the same to be filed in the clerk’s office of the County 
Court of said county. 

The Attorney General demurs to the petition, and alleges 
as grounds of objection, that it does not appear by the allega- 
tions of the petition that a registration was had in the county 
of Callaway as required by law; that the petition does not 
aver that the relator received the votes of the highést number 
of the qualified voters for justice of the County Court; that 
it is not alleged that those voting were qualified voters under 
the Constitution and laws of this State; that it is not stated 
in the petition, that those voting for the relator had been 
ascertained and determined to be qualified voters, under the 
Constitution of laws of the State, by the board of appeals 
provided for by law, providing for the registration of voters 
or otherwise ; that it is not shown by the petition that the 
relator is eligible to the office of justice of the County Court 
of Callaway county ; that it is not alleged in the petition 
that the relator is not disqualified from holding the said 
office of County Court justice by reason of any of the provis- 
ions contained in the third section of the second article of 
the Constitution of this State; that this court has no author. 
ity or jurisdiction to issue a mandamus against the Governor 
of this State ; that it is not stated that the votes given at said 
election were examined, cast up, or given to such candidate, 
as required by the statute in such case made and provided ; 
that it is not averred that the clerk compared the returns of 
said election publicly in the courthouse of said county of 
Callaway after having given notice as required by law. 

We will first consider whether this court has any jurisdic- 
tion in the premises, or authority in a case like this to issue 
a peremptory mandamus against the Executive of the State. 
The question was once before this court, and much discussed, 
but no opinion was given upon it—Pacific R.R. v. The Gov- 
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ernor, 23 Mo. 353. The exercise of the power has been gen- 
erally repudiated and disclaimed, but in a very few instances 
a distinction has been taken, and it has been held that where 
the law enjoins on the Governor a mere ministerial duty 
that might as well have been executed by any other person, 
a mandamus will lie to-compel its performance. 

In England mandamus is considered a high prerogative 
writ and will not lie against the King, because absolute per- 
fection is ascribed to him in his political capacity. But that 
cannot be said of the Executive in a republican government 
like ours. J The Chief Magistrate with us is the representa- 
tive of the people, derives all his powers and authority from 
them, and his powers and duties are limited and defined by 
the Constitution and laws adopted by them. // 

The Constitution has divided the powers of government 
into three distinct departments—the legislative, executive, 
and judicial—and provided for their independent exercise. 
They are each co-ordinate, and independent of the other, 
within the sphere of their powers, duties and functions. The 
Legislature cannot compel, by enactment, this court to enter 
up a certain judgment, nor can this court coerce the Legis- 
lature into the passing of alaw. The Governor has no right, 
nor would he be permitted, to interfere with the action of 
this court, nor can the court control him in the exercise of 
executive duties devolved on him by law. The interference 
of either branch with the other would imply dependence and 
inferiority, when by our peculiar frame of government there 
exists equality and independence. One reason for withhold- 
ing jurisdiction is, that the exercise of the power would have 
a direct tendency to bring the executive and judicial depart- 
ments in conflict, and that the court would have no power 
to enforce its decrees. 

In the case of Marbury v. Madison, 1 Cranch, 49, Presi- 
dent Adams, by and with the advice and consent of the Sen- 
ate, had appointed Mr. Marbury a justice of the peace for 
the District of Columbia, and had issued his commission and 
caused the great seal to be affixed to it, but it was not deliv- . 
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ered whilst Mr. Adams. remained in office; and when Mr. 
Jefferson succeeded to the Presidency, he ordered his Secre- 
tary of the State, Mr. Madison, to withhold it. Marbury then 
applied to the Supreme Court for a mandamus against the 
Secretary to compel him to deliver the commission. The 
case was most elaborately considered by the learned Chief 
Justice Marshall, who, after a long train of reasoning, held 
that the relator had a vested right in the office when the 
commission was made out and signed, but denied the writ 
on the ground that the court had no jurisdiction over the 
ease. Mr. Jefferson says, that if the Supreme Court had 
granted a mandamus in the case, he should have regarded it 
as trenching on his appropriate sphere of duty ; that he had 
instructed Mr. Madison not to deliver the commission, and 
that he was prepared, as President of the United States, to 
maintain his own construction of the Constitution with all 
the powers of the government, against any control that 
might be attempted by the Judiciary in effecting what he re- 
garded as the rightful powers of the Executive and Senate 
within their peculiar departments—4 Jefferson’s Works, 75, 
317, 872. 

Where jurisdiction is clear and unquestionable, this court 
will not shrink from the performance of its duty, whatever 
difficulty may stand in the way of executing its judgments 
or decrees ; but where it is doubtful or problematical, we 
are not to disregard this consideration. Blackstone remarks 
that “all jurisdiction implies superiority of power ; author- 
ity to try would be vain and idle without authority to re- 
dress; and the sentence of aconrt would be contemptible 
unless that court had power to command the execution of 
it’’—1 Shars. Bl. Com. 242. 

In the case of Taylor v. The Governor, 1 Ark. 21, the pe- 
titioner had been elected to the office of sheriff, and his elec- 
tion certified to by the clerk ; the Constitution required that 
sheriffs should be commissioned by the Governor; and also 
rendered ineligible any person who was a defaulter. Taylor 
had been a collector and had not fully accounted for all the 
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funds that had come into his hands; the Governor refused 
to commission him, and the court declined to issue a writ of 
mandamus. 

In Hawkins v. Gov. Conway, 1 Pike, 570, the relator had 
been elected by the Legislature commissioner of public build- 
ings. By the law creating the office of commissioner of pub- 
lic buildings, the Governor was required to commission that 
officer. The petition stated that upon the 17th day of No- 
vember, 1838, the applicant transmitted to the Governor of 
the State the certificate of the Speaker of the House of Rep- 
resentatives, and of the President of the Senate, officially 
notifying him of his election to fill the office of commissioner 
of public buildings ; and at the same time he addressed a 
letter to his Excellency, requesting him to grant the commis- 
sion which he was entitled to by law. The Governor replied 
to the communication, refusing to issue the commission upon 
the ground that at the time the election was held there was 
no law in force authorizing the Legislature to hold an elec- 
tion for the commissioner of public buildings. The court 
refused to issue the writ, and declared that the Governor of 
the State was not amenable to the Judiciary for the manner 
in which he performed, or for his failure to perform, his legal 
or constitutional duties ; and that his acts being political, 
they must be politically examined in the manner pointed out 
by the Constitution. 

In Georgia (Low v. Towns, 8 Ga. 360) the same doctrine 
is held, and it is adjudged that for political reasons the chief 
magistrate of the State cannot be compelled by mandamus 
to perform any act. So in Illinois, in The People v. Bissell, 
19 Ills. 229, it was decided that the Supreme Court had no 
control over the Governor of the State to compel him to per- 
form any public duty. Inthe Houston, &c., R.R. Co. v. Ran- 
dolph, 24 Tex. 317, the court denied the writ against the 
State Treasurer, acting in his official capacity, and seem to 
hold that it would not lie against any member of the Execu- 
tive department except the land commissioner. 

In Maine, in the matter of Dennett, petitioner, 32 Me. 508, 
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the court refused to issue the writ to compel the Governor 
and Council to proceed to open and cast up votes, which was 
a statutory duty, and declared that it was an official act, 
though the Legislature might have devolved it upon any 
other class of persons instead of the Governor and Council. 

In Chamberlain v. Sibley, 4 Minn. 311, the Supreme Court 
of Minnesota say, “ this court will not undertake to compel 
the Governor of the State to the performance of any duty 
devolving upon him as the Chief Executive and properly 
pertaining to such office. In all such matters, the Executive 
is of necessity independent of the Judiciary.” 

The case of The State ex rel. &c. v. The Governor, in New 
Jersey (1 Dutch, 331), arose under the act to regulate elec- 
tions in that State, which required the Governor should issue 
a commisssion to the county clerk and surrogate, upon the 
same evidence as designated in the case of other officers ; yet 
the court refused to issue a mandamus to compel the Gov- 
ernor to act. And in Rhode Island (Mauran v. Smyth, Gov. 
&c., 5 Am. Law Reg., N.S., 630) it is decided that manda- 
mus does not lie from a State court to the Governor to com- 
pel the performance of an official duty, even of a ministerial 
nature, where such duty is enjoined on him by the Consti- 
tution, or where, though imposed by statute, it is of such 
nature that he alone could perform it. 

By the banking law of Ohio, it was provided that if upon 
the requisite examination, report and statement, it should 
be found that the company had complied with the provisions 
of the law, and was lawfully entitled to commence the busi- 
ness of banking, the same should be certified to the Gov- 
ernor, who should, if he was satisfied the law had in all 
respects been complied with, issue his proclamation, setting 
forth that such company was authorized to commence and 
carry on the business of banking at the place designated in 
such certificate of association. On the presentation of the 
certificate, the Governor refused to make such proclamation, 
and, a writ of mandamus being applied for, the court held 
that in regard to a mere ministerial act which might have 
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been eats ed on any thane ine of the State, and affecting 
a specific private right, the Governor might be made amena- 
ble to the compulsory process of the court by mandamus, 
but declined to issue the writ for other reasons—State ex 
rel. &c. v. Chase, 5 Ohio, 528. 

In North Carolina, the court say that a superior court 
may issue a writ of mandamus requiring the Governor to do 
an act merely ministerial—Colton v. Ellis, 7 Jones’ Law, 545. 
And from the report of the cause the writ was ordered, and, 
we suppose, issued, which is the only case that we have been 
able to find where the writ was actually granted. ; 

By article 5, section 25, of the Constitution of this State, 
it is made the duty of the Governor to commission all officers 
not otherwise provided by law. There is no statutory enact- 
ment affecting this constitutional provision ; the issuing of a 
commission is clearly an exercise’ of political.power. But it 
is insisted that the granting of a commission is a mere min- 
isterial act; but does it follow that it is therefore less an 
executive act? In one sense of the term, as contradistin- 
guished from judicial duties, all executive duties may be said 
to be ministerial. / We do not consider that the duty of the 
Executive becomes ministerial because no discretion is left 
as to the manner of its performance, and that in such case 
the court may interfere to enforce performance.) From such 
a doctrine it would follow that where the Executive duty 
was clear, the court would be authorized to interfere ; but 
in cases of doubt, or difficulty, or uncertainty, the Judiciary 
could afford no remedy, but the responsibility would rest 
alone on the discretion of the Executive. In many cases no 
discretion is vested with the Governor; his acts and func- 
tions must be performed in strict accordance with specific 
law, but this court is not on that account invested with 
power to compel the acts, duties and functions to be per- 
formed. 

The chief magistrate of the State is required to execute 
the duties devolving on him by law, by a higher authority 
than the orders of this court,—by the mandate of the Con- 





























JANUARY TERM, 1867. 





State ex rel. Bartley v. Governor. 








stitution. Whatever powers are conferred by the Constitution - 
on the Executive are political powers-fwhatever duties are 
enjoined upon him are political duties, {As to all powers 
conferred or duties enjoined by the Constitution on the Gov- 
ernor, he is entirely independent of the judiciary, and respon- | 
sible to the people alone at the polls, and liable to impeach- 
ment for misdemeanor in afi If the court can issue a 
writ of mandamus to compel the Executive to grant a com- 
mission which he improperly or from a mistaken view of the 
law withholds, why may they not award process to compel 
him to issue writs of election, and to see that the laws are 
enforced and obeyed? If the power exists and the jurisdic- 
tion is assumed, where is the limit to be placed? If he is 
clothed with a political discretion as regards the execution 
and enforcement of the laws, and many other duties which 
are enjoined on him, so he is concerning the issuing of com- 
missions. If the court have power to prescribe the rule of 
his conduct in one case, they have in the other. This would 
make the judges the interpreters of the will of the Executive, 
and the independence of the Executive department as a 
co-ordinate branch of the government would be virtually 
destroyed. 

The Governor is bound to see that the laws are faithfully 
executed, and he has taken an oath to support the Constitu- 
tion. In the correct and legitimate performance of his duty, 
he must inevitably have a discretion in regard to granting 
commissions ; for, should a person be elected or appointed 
who was constitutionally ineligible to hold any office of profit 
or trust, would the Executive be bound to commission him 
when his ineligibility was clearly and positively proven? If 
he is denied the exercise of any discretion in such case, he 
is made the violator of the Constitution, not its guardian. 
Of what avail, then, is his oath of office? Or, if he has posi- 
tive and satisfactory evidence that no election has been held 
in a county, shall he be required to violate the law and issue 
acommission to a person not elected, because a clerk has 
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certified to the election? In granting a commission, the Gov- 
ernor may go behind the certificate to determine whether an 
applicant is entitled to receive a commission or not, where 
the objection to the right of the applicant to receive it rests 
upon the ground that a constitutional prohibition is inter- 
posed—Gulick v. New, 14 Ind. 93. The issuing of a com- 
mission is an act by the Executive in his political capacity, 
and is one of the means employed to enable him to execute 
the laws and carry on the appropriate functions of the State; 
and for the manner in which he executes this duty he is in 
nowise amenable to the Judiciary. f The court can no more 
interfere with executive discretion than the Legislature or 
Executive can with judicial discretion. } The granting of a 
commission by the Executive is not a mere ministerial duty, 
but an official act imposed by the Constitution, and is an 
investiture of authority in the person receiving it. We are 
of the opinion therefore that mandamus will not lie against 
the Governor in a case like this. 

As to the other points raised by the demurrer, it may be 
said that it is a familiar rule of pleading that the. plaintiff 
must state in his petition all the facts, specifically, which 
would be necessary, if true, to entitle him to maintain his 
action, or to have the relief which he seeks—Biddle v. Boyce, 
13 Mo. 5382; Curry v. Cabliss et al., 837 Mo. 330. And a 
party applying for a mandamus must show, not only that he 
has no other specific remedy, but that he has a specific right. 
By the application of these rules the petition in this case. is 
fatally defective. It should have contained an averment of 
every requisite which in law would have been necessary to 
show that the relator was entitled to the office. 


The demurrer is sustained and the mandamus is‘ refused. 
The other judges concur. 
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Moses M. BroaDWELL, Respondent, v. Henry B. Bourton, 
Appellant. 


Practice—Instructions— Bill of Exceptions.—To present matter of error in 
the giving or refusing of instructions, the evidence upon which they are 
based must be presented in the bill of exceptions. 


Appeal from Kansas City Common Pleas Court. 


Plaintiff sued defendant on an account of one hundred 
dollars, for goods sold and delivered to defendant by 
Wheatly & Thatcher, a mercantile firm, alleging an assign- 
ment by them to him (plaintiff) of said account. 

Defendant answered admitting the purchase and sale, but 
denying all indebtedness, and also denying all knowledge 
or information, &c., of the alleged assignment. The an- 
swer further alleged that long before the supposed assign- 
ment of the account sued on he held for collection a note 
for eight hundred and three 4, dollars, on said firm of 
Wheatly & Thatcher, and had an interest in said note ex- 
ceeding the amount of said account; .that no part of said 
note had ever been paid except the amount of the account 
which was made by defendant in order to collect so much of 
said note, and was understood at the time by both Wheatly 

'& Thatcher and defendant to be in part payment thereof. 
To this answer there was no demurrer or reply. 

The cause was submitted to the court for trial upon pe- 
tition and answer. The court, at the instance of the plain- 
tiff, and against defendant’s objections, declared the law of 
the case as follows, viz.: “The matters set up in the answer 
are no defence to this action, and upon the evidence the 
verdict ought to be for the plaintiff for the sum of one hun- 
dred dollars, and interest thereon, from the 27th day of 
May, 1862, at the rate of six per cent. per annum.” De- 
fendant excepted, and asked instructions, asserting his right 
to set off or apply so much of said note as belonged to him 
in payment of said account. These instructions were re- 

fused, and defendant excepted. The court rendered judg- 
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ment for plaintiff. Defendant moved to set aside, which 
motion being overruled, he excepted, and took up tlie case 
by appeal. . 


H. B. Bouton, for appellant. 


I. The instruction given for plaintiff was erroneous. 

1st. Because it assumed the functions of a demurrer toa 
counter-claim or set-off, and of a motion to strike out, which, 
if filed within the time required by law and before trial, and 
sustained, would have enabled defendant to amend—Prac. 
Act, R. C. 1855, p. 1233, § 15, and p. 1287, § 40; Simmons 
v. Sisson, 26 N. Y. 270, 271. 

2d. Because the matters alleged in the answer consti- 
tuted a complete defence. It contained (a) a denial of all 
indebtedness ; (0) a denial of the assignment; (c) it set up 
a counter-claim or set-off—Prac. Act, p. 1233, §§ 13 & 14. 

3d. Because it (the instruction) excluded all evidence, 
and relieved the plaintiff of the necessity of making any 
proof whatever, even of the alleged assignment—26 N. Y. 
270, 271. : 

4th. The instructions of defendant should have been given 
—R. C. 1855, p. 322, § 4. 

II. The judgment is against law. 

1st. Because plaintiff having failed to demur, or reply to 
defendant’s counter-claim, judgment should have gone for 
defendant—Prac. Act, R. C. 1855, p. 1233, § 16; Simmons 
v. Sisson, 26 N. Y. (Ct. of App.) p. 270-1. 

2d. Because the action was founded on an unliquidated 
demand, and it does not appear from the bill of exceptions 
that plaintiff adduced any evidence in support thereof. 


Douglass & Gage, and Ewing § Smith, for respondent. 


There is no evidence preserved in this case, and the judg- 
ment in this case cannot be reversed, even though the in- 
struction given in the case is erroneous, inasmuch as the 
evidence, nor no part thereof, is preserved in the bill of ex- 
ceptions—8 Mo. 617; 9 Mo. 165; 7 Mo. 285, 288. 
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It was the duty of the plaintiff in error to show by his bill 
of exceptions errors of the court below, and the presumptions 
are in favor of the judgment—9 Mo. 807; id. 50. 


The motion to set aside the judgment, &c., in this case 
was properly overruled, we think ; but whether it was or was 
not, so the judgment ought to stand undisturbed, since there 
is no case here that this court can look into. This court can- 
not tell whether the court below erred or not unless the 
bill of exceptions had presented the evidence, which was not 
done. 

The bill of exceptions, nor the record, does not show that 
the defendant asked any instructions. The instructions are 
not preserved in the record. 


Face, Judge, delivered the opinion of the court. 


There is but one point in this case to be considered. It 
was a suit brought by the respondent against the appellant 
in the Kansas Court of Common Pleas, and tried without 
the intervention of a jury. One instruction was given at 
the instance of the plaintiff below which is preserved in the 
bill of exceptions, and the fact stated that instructions were 
asked on the part of the defendant, but they are not set out 
either in form or substance. 


No part of the evidence is contained in the bill of excep- 
tions, except the note which was relied upon by the defend- 
ant, Bouton, as a set-off to the plaintiff’s claim. 

It is nowhere shown that this was the only evidence in 
the cause, and this court cannot assume that fact to be true. 
The judgment recites the fact that after “ hearing the evi- 
dence” the court found the amount of defendant’s indebted- 
ness to plaintiff, and the declaration of law made by the 
court assumed his right to recover “ upon the evidence.” 
To ascertain whether or not the instructions given or re- 
fused in any case are erroneous, the evidence upon which 
they are based must be preserved in the bill of exceptions. 
The previous decisions of this court upon that point are so 
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numerous and uniform in their character, that the reasons 
upon which they rest need no repetition in this case. 

The judgment of the court below must be affirmed. The 
other judges concur. 


—_12000+—_—_- 


Mary S. Peery, ADMINISTRATRIX OF THE ESTATE OF Epwarp 
T. PEERY, DECEASED, Plaintiff in Error, v. SamureL J. 
PuattE, Defendant in Error. 


Attachment— Plea in Abatement— Practice—Judgment.—Where an attachment 
is brought in aid of a previous writ of summons, upon a verdict for 
defendant upon a plea in abatement to the attachment, the judgment 
should be entered dissolving the attachment, not dismissing the suit. The 
plaintiff has the right to prosecute his original suit after the attachment is 
dissolved. 


Error to Kansas Common Pleas Court. 
Douglass and Gage, for plaintiff in error. 


I. The court erred in dismissing the original suit after 
the jury found the issue on the plea in abatement for the 
defendant. 

The attachment was sued out under section 13 of attach- 
ment law of 1855, and was in aid of the original action—R. 
C. 1855, pp. 242-3, §§ 18 & 15. The principal suit was that 
commenced by summons. The attachment was a mere inci- 
dent to this. Now, whilst it is true that the incident must 
ordinarily follow the principal, yet it is by no means true 
that the principal must follow the incident. The attachment, 
at best, is only provisional, and its office is merely to hold 
the property attached as security for the payment of the 
_ judgment to be obtained. . 

The dismissal of the attachment, and the retention in the 
court of the original suit, would have left the defendant in 
the same position precisely that he was before the attach- 
ment was sued out. He, therefore, could not have been 
injured or prejudiced by such action—R. C. 1855, p. 1255, 
§ 23; Leger v. Bonnaffe, 2 Barb. 479. 
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Face, Judge, delivered the opinion of the court. 


This was an ordinary suit commenced by the plaintiff in 
error against the defendant, Platte, in the Kansas City Court 
of Common Pleas. 

After the institution of the suit a writ of attachment was 
sued out under the provisions of the statute authorizing the 
same in aid of ordinary process—R. C. 1855, p. 242, § 138. 
The summons was personally served upon the defendant, 
and the writ of attachment by the garnishment of certain 
debtors of the defendant, both being returnable to the May 
term, 1865, of said court. The defendant not appearing, 
there was a judgment against him by default, and the cause 
continued to the next November term, at which time the 
defendant appeared, and by leave of court filed his plea in 
the nature of a plea in abatement. This was stricken out 
upon motion, and a second plea filed, upon which the parties 
went to trial, which resulted in a verdict finding issues for 
the defendant. This suit was thereupon dismissed by order 
of the court. A motion for a new trial was overruled, and 
the case brought to this court by writ of error. The re- 
versal of the judgment in this case is urged upon several 
grounds, but chiefly for the reason that the suit was dis- 
missed after the finding of the issue in the plea in abatement 
against the plaintiff. 


The provision of the statute of 1855, (1 R. C. 1855, p. 252, 
§ 47,) is evidently intended to apply to suits commenced by 
attachment, and not to such as are brought in the ordinary 
form. 

The distinction between the two actions is very clearly 
drawn by the statute, but it is not necessary for the purposes 
of this opinion to examine the reasons upon which it rests. 
In this case the suit was commenced by the ordinary pro- 
cess, the defendant being personally served. 

The laws of this State authorize this extraordinary process 
to assist creditors in securing their debts whenever they 
have good reason to believe in the existence of the truth of 
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any one of the causes of attachment enumerated in the stat- 
ute. If true, the property of the debtor is secured until 
a final hearing and judgment can be had; but if false, this 
lien is simply destroyed without affecting the original suit. 
The plaintiff can still prosecute his suit to a general judg- 
ment if his cause of action is well founded. The court 
erred in dismissing the suit, and for this reason its judgment 
must be reversed, and the cause remanded. As this is suffi- 
cient to dispose of the case, it is not deemed necessary to 
consider the other points raised. The other judges concur. 


Tuomas Banks, Defendant in Error, v. JosepH Langs, Plain- 
tiff in Error. 


Practice—Error—Motion for New Trial—Supreme Court.—By the Practice 
Act of 1855, an opportunity must be given to the inferior court to correct 
errors by a motion for new trial or in arrest of judgment, before the case 
can be taken to the Supreme Court by appeal or writ of error. 


Error to Osage Circuit Court. 


G. T. White, for plaintiff in error. 
Ewing § Smith, for defendant in error. 


Face, Judge, delivered the opinion of the court. 


An inspection of the record in this case shows that it was 
tried in the Circuit Court for Osage county, at its May 
term, 1864. There was a verdict and judgment for the 
defendant in error, and the case brought to this court by 
writ of error, without first having filed a motion for new 
trial, or moved in arrest of judgment. 

It is not deemed necessary to review the cases heretofore 
decided by this court, involving the question as to whether 
the errors of the court below will be considered here, unless 
an opportunity shall first have been given to the lower court 
to correct them by a motion for new trial. In the case of 
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State v. Marshall, 86 Mo. 400, the former adjudications of 
this court upon that subject were carefully considered. 

The distinction between the cases decided after the adop- 
tion of the practice act of 1849, and those which preceded 
it, was stated, as well as the reasons for the conclusions that 
the necessity for this motion had been revived by the new 
practice act of 1855. It is unnecessary to repeat those rea- 
sons here. The court will adhere to its decision in that 
case, unless the statute shall be so altered as to dispense 
with the necessity of filing such a motion. 

The other judges concurring, the judgment will be 
affirmed. 


——_+e0e-——- 


THomas Scott anD Ext Crisp, Defendants in Error, v. WIL- 
LIAM RUSSELL AND JAMES Musick, Plaintiffs in Error. 


1. Justices’ Courts—Jurisdiction—Action for the Recovery of Specific Personal 
Property.— A justice of the peace has no jurisdiction in an action for the 
recovery of specific personal property exceeding fifty dollars in value; and 
if it appear that the property is of a greater value, the action should be dis- 
missed. In case pf an appeal, the value of the property at the time of the 
trial before the justice is the test of jurisdiction. 

2. Constitution — Jury — Practice.— In trials in the Circuit Court, the parties 
are entitled to demand a jury of twelve men; and if the case be tried by a 
smaller number, except a lawful jury be waived by consent entered of rec- 
ord, the judgment may be arrested—Brown v. Hann. & St. Jo. R.R., 37 Mo. 
298, affirmed. 


Error to Cole Circuit Court. 


J. E. Belch, for plaintiffs in error. 


I. It is insisted that the court erred in denying the de- 
fendants’ trial by jury. The value of controversy was over 
twenty dollars. Const. of U. S., § 7, of Amendments: “ A 
petit jury shall consist of twelve citizens duly qualified.” De- 
fendants were entitled to this on the trial of an appeal from 
a justice—1 Binn. 416 ; 8 Ohio, N.S., 205. The Legislature 
had no power to deprive the defendants below of this right. 
The fact that the counsel for defendants did not state that 
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he demanded a jury of twelve till after plaintiffs exercised 
their right of challenge is immaterial. The right must be 
waived, and that should be entered of record (30 Mo. 600); 
and can be taken advantage of in a motion in arrest, though 
no objection is interposed before trial. 

II. The court erred in not dismissing the suit on motion 
of defendants—R. C. 1855, p. 925, § 3. 

III. In proceedings for the recovery of specific personal 
property, the jurisdiction conferred on justices is the value 
of the property ; not as in other cases, where the plaintiff 
can remit the amount claimed—5 Blackf. 308; 6 Blackf. 
397; 1 Gill, 203 & 33. The same construction has been 
given in this court in several cases—30 Mo. 478; 30 Mo. 
488 & 200. 


Ewing & Smith, and King, for defendants in error. 


I. Notwithstanding the 8th article of the bill of rights an- 
nexed to the Constitution of State provides that the right of 
trial by jury shall remain inviolate, and the principles enun- 
ciated in Bk. of Mo. v. Anderson, 1 Mo. 175, and in Vaughan 
v. Scade, 30 Mo. 600, yet there was no error committed by 
the Circuit Court in refusing to try this case by a jury of 
twelve men. Inasmuch as defendants below permitted with- 
out objection the court to interrogate jurors, and submitted 
a list of twelve competent persons to plaintiffs’ counsel from 
which to make their challenges, and allowed plaintiffs’ coun- 
sel to make their challenges and handed the list to defend- 
ants, who, after they had seen the names challenged by plain- 
tiffs, then for the first time demanded that the case be tried 
by twelve men, the defendants are estopped from making 
such demand. The silence and acquiescence of the defend- 
ants as to the action of the court in making the jury, im- 
plied their assent thereto. 

II. The defendants’ motion to dismiss the cause in the 
court below after it was disclosed by the evidence that the 
said property was of more than-fifty dollars’ in value, was 
very properly overruled. The Circuit Courf had jurisdic- 
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tion. The amount claimed by plaintiffs in their complaint 
determined the jurisdiction — Buckner v. Armour, 1 Mo. 
584; Langham et al. v. Boggs, 1 Mo. 477. 


WaGn_er, Judge, delivered the opinion of the court. 


This was an action instituted before a justice of the peace 
in Cole county, for the recovery of a mare alleged in the 
complaint to belong to the plaintiffs. Judgment was ren- 
dered in the justice’s court for plaintiffs, and defendants ap- 
pealed to the Circuit Court, where, upon a trial anew, plain- 
tiffs obtained a verdict, and judgment was entered thereon. 
The defendants, after an unsuccessful motion for a new trial 
and in arrest of judgment, sued out their writ of error to this 
court. 

When the cause was called in the Circuit Court, both par- 
ties announced themselves ready for trial, and the court 
then ordered jurors to be sworn to answer questions touch- 
ing their competency. When the number of twelve compe- 
tent jurors had been obtained, the list was handed to the 
plaintiffs’ counsel, who, after examining the same, struck 
three names therefrom, and then handed the list over to the 
defendants’ counsel, who, after an inspection thereof, de- 
manded more jurors, saying that he had not noticed that 
there were only twelve jurors sworn. The court refused to 
have other persons sworn, alleging as a reason therefor that 
twelve jurors had been sworn and interrogated and found to 
be competent, and that defendants’ counsel had not made 
any demand for more jurors until after the above proceed- 
ings were had; to which action of the court in refusing to 
have more jurors sworn and empannelled the defendants’ 
counsel at the time excepted. The parties then proceeded 
to trial with a jury composed of six persons. 

Upon the trial, the evidence went to show that the value 
of the mare in controversy was seventy-five or eighty dollars, 
and the counsel for the defendants then moved to dismiss 
the cause because the justice of the peace had no jurisdic- 
tion; this motion the court overruled, and to its decision in 
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overruling the motion an exception was taken. The law 
conferring jurisdiction on justices of the peace for the recov- 
ery of specific personal property, limits the value of the prop- 
erty to an amount not exceeding fifty dollars ; and when it 
is manifest that the value exceeds that amount, the justice 
is ousted of his jurisdiction, and the suit should be dis- 
missed. But there is no evidence in this case to show what 
the value of the mare was when the proceeding was insti- 
tuted before the justice. The examination does not seem to 
confine the value to any specific time or period. It is only 
essential that the amount or value should not exceed the 
jurisdiction of the justice at the time the suit is pending be- 
fore him. If the value of the mare at the time the suit was 
brought did not exceed fifty dollars, but afterwards property 
of that description appreciated in value, a reasonable con- 
struction of the statute, in our opinion, would not require 
the suit to be dismissed on account of the enhancement of 
value which took place during the delay, on the trial in the 
Circuit Court. - 

It has been held that, in all trials in courts of record, it is 
the constitutional right of a party to demand a jury of twelve 
men; and that, if no exceptions are taken to the action of 
the court in proceeding to trial with a less number, the party 
may still take advantage of the error, by a motion in arrest 
of judgment. The defect will not be considered as waived, 
or consent presumed, unless entered of record—Vaughan v. 
Scade, 30 Mo. 600. 

The identical question here presented recently came be- 
fore this court in the case of Brown v. Hann. & St. Jo. R.R. 
Co., 37 Mo. 298, which was an appeal from the court of a 
justice of the peace, and no objection was made or point re- 
served, on the trial in the Circuit Court, on the ground of the 
number of jurors, but the party relied wholly on his motion 
in arrest, and we sustained the position on the authority of 
the previous decisions of this court. Itis evident that the 
defendants neither waived their objections to the number of 
the jury, nor entered their consent of record; for, as soon as 
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the matter was brought to their attention, they demanded a 
constitutional jury, which the court refused to accord to 
them. 

We cannot refrain from censuring the course which made 
it necessary to bring this case here. Before the jury was 
empannelled, or sworn to try the case, the defendants in- 
sisted upon a legal jury ; how easy would it have been for 
the court to have complied with their request and avoided 
all difficulty. As it is, we are compelled to reverse the case, 
when at the same time it appears that the verdict was well 
warranted by the evidence. 

Reversed and remanded. The other judges concur. 


———_1 2 6o2 >—_——_ 


James W. Coxe, Plaintiff in Error, v. ALEXANDER Rog, 
Defendant in Error. 


Limitations—Adverse Possession.—The possession of a party entering upon 
land under a verbal contract with the owner for its purchase, is not an 
adverse or hostile possession, and although continued for ten years does 
not bar the title. 


Error to Cooper Circuit Court. 


The ‘plaintiff filed his petition in ejectment, July 10, 1865. 
In the year 1855, one Henry Jones made a deed to one 
James Cole, conveying to him the land in controversy, in 
trust, to secure the payment of a certain promissory note 
mentioned in said deed, in favor of one Ignatius Hazell. 
On the 10th day of April, 1865, James Cole, the trustee in 
said deed, sold said land, first having given the notice re- 
quired by the deed of said sale, at which sale Hazell pur- 
chased the land for the sum of twenty-five dollars, and by 
his directions the deed was made to James W. Cole, the 
plaintiff. In the fall of the year 1854, Ludwell Cramer pur- 
chased from Henry Jones said land, and took possession of 
the same under his contract. Henry Jones afterwards died, 
leaving David Jones, his only son and heir, surviving him. 
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On the 22d day of September, 1859, Ludwell Cramer, with 
the consent of David Jones, sold said land to Jonathan Wil- 
son, and Jones made a deed of the same to Wilson, and the 
consideration money, by agreement with Cramer, was paid 
to David Jones by Wilson. After Wilson made his pur- 
chase he took possession of said land, and he sold and con- 
veyed the same to the defendant, who went into possession 
of the same. 


Bryant & Ferry, and G. T. White, for plaintiff in error. 
Draffin, Hutchinson § Muir, for defendant in error. , 


Ho.mes, Judge, delivered the opinion of the court. 


This was an action of ejectment. The answer denied the 
material facts stated in the petition, and set up the statute 
of limitations as a defence. There was a trial before the 
court sitting as a jury, and a verdict for the defendant. 
The trial appears to have been conducted in total disregard 


of legal principles on both sides. The plaintiff claimed title 
under a deed of trust executed by Henry Jones, dated March 
8th, 1855, and by virtue of a sale and trustee’s deed in pur- 
suance thereof, made in 1865. So far as the record shows, 
this trustee’s deed only was given in evidence by the plain- 
tiff; and he offered no evidence to show a possession of the 
land in Henry Jones, or in the trustee. On the case made 
by the plaintiff, as it appears in the bill of exceptions, he 
should have been compelled to submit to non-suit, or to 
allow a verdict to be taken against him. But the defendant 
proceeded with the case, and himself offered evidence tend- 
ing to show that Henry Jones had held the possession of the 
land, claiming to be the owner, and that one Cramer re- 
ceived the possession from him in 1854, some months prior 
to the date of the deed of trust, under a verbal contract for 
the purchase of the same from him; that Henry Jones died 
soon afterwards, without having conveyed the land to Cra- 
mer, and that his son and only heir, in 1859, under an 
arrangement between Cramer and one Wilson for the sale 
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of the land to Wilson, executed a deed conveying the same 
to him, and Wilson received possession from Cramer. The 
court instructed the jury, as upon evidence tending to show 
an adverse possession for more than ten years before suit. 
There was no evidence to furnish a basis for such instruc- 
tions. The possession shown was not adverse to the title of 
Henry Jones, under whom the plaintiff claimed. When a 
party goes into possession under a verbal contract for the 
purchase of land, his possession is not adverse to the other 
party, but is held under him. There being no writing on 
record, such verbal contract had no validity as against a 
party claiming under a deed of trust, duly executed and re- 
corded. Both parties were claiming under Henry Jones as 
the common grantor, and it seems to have been admitted, 
or taken for granted, that the plaintiff had proved a deriva- 
tion of title from him. The decision of the case seems to 
have been made to turn upon the statute of limitations. In 
this situation, we see no better way, for purposes of justice, 
than to remand the case for a new trial. 

Reversed and remanded. The other judges concur. 


FREDERICK Tarr, Defendant in Error, v. THEODORE WESTER- 
MAN, Plaintiff in Error. 

Practice — Continuance — Answer.— After a case has been continued by the 

court, upon an answer to the merits filed by leave, it is improper to set 


- aside the order of continuance, strike out the answer, and enter a default 
and judgment. 


. 


Error to Osage Circuit Court. 


J. E. Belch, for plaintiff in error. 
Mc Cord, and Ewing § Smith, for defendant in error. 


Face, Judge, delivered the opinion of the court. 


This suit was instituted in the Osage Circuit Court upon a 
promissory note. The defendant below—plaintiff in error 
27—VOL. XXXIX. 
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here—appeared in obedience to the summons, and obtained 
leave of the court to file his answer to the petition sixty days 
before the next term. It was not filed within the time spe- 
cified, but, as the record shows, was filed by leave of court 
on the second day of the said next term. On the day follow- 
ing, a motion was filed by the plaintiff asking that the an- 
swer be stricken out, for the reason that the leave as given 
at the former term had not been complied with. On the 
fifth day of the term, an order was entered by the clerk 
upon his book of minutes continuing the case until the next 
term of the court, for want of time to try it. On the even- 
ing of the next day, as stated in the bill of exceptions—that 
being the last day of the term—the order of continuance was 
set aside, and the motion to strike out the answer sustained 
by the court. The defendant Westerman being wholly un- 
defended, a judgment was rendered against him for the 
amount claimed. 

It is very clear, that as, to matters of this sort the exercise 
of a sound discretion upon the part of the court is to be per- 
mitted ; but to enable this court to determine whether the 
ruling of the court below was erroneous or not, the reasons 
upon which it is based should be made to appear. In the 
case of Marsh v. Morse, 18 Mo. 477, Judge Scott holds this 
language: “ It is obvious that the vacating of a continuance 
and ordering a trial of the cause may produce surprise, and 
operate seriously to the prejudice of a party whose cause has 
been continued. A court would hardly be warranted in 
taking such a course without strong reasons.” 

Looking to the answer as set out in the record and finding 
a meritorious defence stated, it seems to be a case of some 
hardship to the defendant, and without a statement of the 
reasons for vacating the order of continuance it would be 
impossible to say that the discretion of the court had been 
properly exercised. There might have been the very strong- 
est reasons for sustaining the motion to strike out the an- 
swer after leave had been given to file it on the second day 
of the term, but nothing appears in the record from which 
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they can even be inferred.. No question was raised on the 
motion as to the sufficiency of the answer, and it is not the 
province of this court to pass upon it; but we think it was 
improper to set aside the order of continuance, and to strike 
out the answer, for the reasons stated in the motion. The 
cause should have been continued to the next term of the 
court, so as to have given the defendant a fair opportunity 
to make his defence. 

For the reasons stated, the judgment of the court below 
will be reversed and the cause remanded, with leave to the 
defendant to plead to the petition. The other judges concur. 


City oF Kansas, Defendant in Error, v. Puitip KELLY AND 
JoHANNA KELLY, Plaintiffs in Error. 


Practice—Instructions— Bill of Exceptions.—Unless the evidence be preserved 
in the bill of exceptions, the Supreme Court cannot pass upon errors in giv- 
ing and refusing instructions—Broadwell v. Bouton, ante p. 401. 


Error to Kansas City Criminal Court. 


Face, Judge, delivered the opinion of the court. 


In the absence of any argument or brief, it is difficult to 
determine upon what grounds a reversal of the judgment in 
this case can be claimed. It seems to have been a proceed- 
ing originally instituted against the plaintiffs in error, before 
the recorder of Kansas City, for disturbing the peace. The 
parties were tried and a fine assessed against them, when an 
appeal was taken to the Kansas City Criminal Court. The 
parties were again tried in that court, and again adjudged 
to pay a fine to the city; whereupon the case is brought to 
this court by writ of error. The bill of exceptions discloses 
the fact that there was a motion made in the Criminal Court 
to dismiss the cause for the reason that it appeared from the 
evidence that the parties should have been put upon trial 
for an offence of which the recorder had no jurisdiction. 
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The motion was overruled and defendant excepted. Ad- 
mitting that the facts, if true, cdnstitute good grounds for 
sustaining the motion, still it is impossible for this court to 
determine what the offence was, because no part of the testi- 
mony is preserved in the bill of exceptions. Declarations of 
law were also asked by the counsel for plaintiffs in error and 
refused by the court, but whether there was error in such 
refusal or not it is impossible to determine without first as- 
certaining whether they were supported by the evidence in 
the cause. 

No reason appearing upon an examination of the record 
for the reversal of the judgmemt, it will be affirmed. The 
other judges concur. 


Rosert C. Bishop, Defendant in Error, v. Wittys CO. Ran- 
som, Plaintiff in Error. 


Practice—Exceptions— Motion for New T'rtal.—To preserve matters of excep- 
tion, a motion for new trial must be made in the inferior court. — See ante 
Banks v. Lades, p. 405. 


Error to Kansas City Common Pleas Court. 


J. D. Hines, for plaintiff in error. 


Douglass & Gage, and Ewing & Smith, for defendant in 
error. 

Face, Judge, delivered the opinion of the court. 

This cause was submitted at the last term of this court, 
but reserved upon a motion for rehearing. The simple 
ground assumed by the motion is, that no motion for a new 
trial was made in the court below. An examination of the 
bill of exceptions proves the assumption to be correct. The 
error complained of is really matter of exception, and can 
only be reviewed here after an unsuccessful motion for a new 
trial. The cases of State v. Marshall, 36 Mo. 400; Bateson 
v. Clark. 37 Mo. 31, and State to use, &c. v. Matson et al., 
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38 Mo. 489, are referred to as settling all the questions that 
can arise in this case. 

The judgment must therefore be affirmed. The other 
judges concur. 


——+00,——_ 


Rosert ©. Bishop, Defendant in Error, v. Wittys C. Ran- 
som, Plaintiff in Error. 

Practice—Error— Motion for New Trial_— When a motion to set aside an ex- 

ecution is overruled, the party must make his motion for a new trial, and 

preserve the same in his bill of exceptions, before suing out his writ of er- 


ror or taking his appeal. — Ante, Banks v. Lades, p. 406, and Bishop v. 
Ransom, p. 416.* 


Error to Kansas City Common Pleas Court. 
J. D. Hines, for plaintiff in error. 
Douglass and Gage, for defendant in error. 


Face, Judge, delivered the opinion of the court. 


This was a proceeding, to set aside a sale made in pursu- 
ance of an execution issued from the office of the clerk of the 
Kansas City Court of Common Pleas. The motion was over- 
ruled by the court, exceptions duly taken, and the case 
brought here by writ of error. There was no motion for a 
new trial, and this court will not undertake to review the 
error complained of. It was matter of exception purely, 
and, according to the uniform opinion of this court, the ne- 
cessity for making such a motion cannot be dispensed with. 

The other judges concurring, the judgment is affirmed. 


——_+2e20e+—_ 


Wiuuiam G. Pumpnarey, Respondent, v. B. F. CLark anpD 
J. M. Foster, Appellants. 


Practice—Supreme Court—Appeal.—Judgment affirmed, on motion of respond- 
ent for failure to file transcript and prosecute appeal. 





* The contrary rule was declared in Parker et als. v. Waugh et als., 34 
Mo. 340—cited and approved in Bruce v. Vogel, 38 Mo. 100. It was not the 
common law practice to file a motion for rehearing or new trial upon orders 
overruling motions filed after verdict. 
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Appeal from Ozark Circuit Court. 
John S. Meddill, for respondent. 


WaGneR, Judge, delivered the opinion of the court. 


It appears from the record in this case that respondent 
obtained judgment in the Circuit Court of Ozark county, in 
February, 1861, from which judgment the appellants ap- 
pealed to this court. But they have failed and neglected to 
prosecute their appeal as required by the statute, and the 
respondent now comes into court and presents a perfect. 
transcript of the record, and asks that the judgment be af- 
firmed. No cause being shown why said appeal has not been 
prosecuted, the judgment will be affirmed. 

‘ The other judges concur. 


JosePH E. SNYDER AND THERESA SnyDER, Plaintiffs in Error, 
v. CHARLES G. Hopkins, Defendant in Error. 


Practice—Supreme Court.—The parties cannot by agreement submit a case to 
the Supreme Court upon the merits without filing an assignment of errors 
or briefs. 


Error to Kansas City Common Pleas Court. 


M. D. Trefen, for plaintiffs in error. 


J. Browne Hovey, for defendant in error. 


Homes, Judge, delivered the opinion of the court. 


In this case, the attorneys of the parties file an agreement 
to submit the case upon the record, without assignment of 
errors, joinder in error, or briefs. This kind of practice 
cannot be allowed. We discover no error in the judgment 
of the court below. 

Judgment affirmed. The other judges concur. 
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GeorcE A. BAKER, ALEXANDER STREET, JAMES G. HAMILTON, 
JouN J. Kerr, Sam’L H. Woopson, anp ANDREW M. EIszez, 
Petitioners, v. WILLIAM Peacock, ADM’R OF THE EsTaTE 
or H. Cuay Pate, Dec’D, AND JoeL T. Morris, Respond- 
ents. 


Practice — Supreme Court — Scire Facias. — Judgment of Supreme Court re- 
vived upor scire facias. 


Petition for a Scire Facias. 


Douglass § Gage, for petitioners. 


Judgment was rendered and must be revived in this court 


—Sess. Acts 1865, pp. 45-6; Meyer v. Campbell, 12 Mo. 
603; S.C. 31 Mo. 315. 


Homes, Judge, delivered the opinion of the court. 


This is a petition for a scire facias to revive a judgment 
rendered in this court at the January term, 1861—Morris v. 
Pate, 31 Mo. 315. <A scire facias was awarded at the last 
term of this court, which is returned duly served. The de- 
fendants do not appear to show cause why the judgment 
should not be revived and execution issue therein. 

Let the judgment be revived and execution be issued. 

The other judges concur. 


SAMUEL E. Saw, Respondent, v. DanreL Porter, Appellant. 


Practice—Supreme Court.—Appeal dismissed for failing to assign errors and 
prosecute appeal, neither party appearing. 


Appeal from Dade Circuit Court. 


WacGn_er, Judge, delivered the opinion of the court. 


In this case there is no appearance by either of the parties. 
The appellant has failed to file any assignment of errors, or 
statement and brief; the appeal will therefore be dismissed. 
The other judges concur. 
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State or Missouri, Defendant in Error, v. DANIEL J ACKSon, 
Plaintiff in Error. 


Criminal Practice—Gaming.—Betting money or property upon the game 
called ‘‘pool,” is within the prohibition of the statute against gaming. 


Error to Cole Circuit Court. 


The court gave the following instructions at the instance 
of the State, to which defendant objected : 

1. If the jury believe from the evidence that the defend- 
ant played at a game commonly called pool, by means of a 
billiard table, and that at such game of pool so played money 
or property was bet, won or lost, such game so played would 
be in law a game of chance ; and if such game was so played 
upon a billiard table, as charged in the indictment, such bil- 
liard table did thereby become in law a gambling device. 

2. If the jury further believe from the evidence that de- 
fendant, within twelve months prior to finding the indict- 
ment, did play at said game of pool for money or property, 
in Cole county, they will find him guilty, and assess his 
punishment at a fine of not less than ten nor more than 
twenty-five dollars. 

3. A doubt to be considered by the jury must be a reason- 
able doubt, not a mere possibility. 


Defendant asked the following instructions : 


1. If the jury believe from the evidence that the game of 
pool is a game of science played upon a billiard table, or 
pool table, then although they may believe from the evidence 
that defendant bet money on such game, within one year 
from the finding of this indictment, they will find the de- 
fendant not guilty, unless they further find from the evi- 
dence that the table on which such game of pool was played 
was then and there a gambling device, adapted, devised and 
designed for the purpose of playing games of chance for 
money and property, as charged in the indictment. 

2. Although the jury may believe from the evidence that 





JANUARY TERM, 1867. 





State v. Jackson. 





this defendant did play at a game of pool, and did bet money 
thereat, they will find him not guilty, unless they further 
find that said game of pool is played by means of a gambling 
device, or gambling table, adapted, devised and designed for 
the purpose of playing a game of chance for money or 
property. 

8. Although the jury may believe that the defendant did 
play at a game of pool, and did bet money thereon, yet they 
will find him not guilty, if they further believe from the 
evidence that the said game of pool is a gamé of science. 

4. Although the jury may believe from the evidence that 
the defendant did play a game of pool and bet money there- 
on, they will find him not guilty, unless they further find 
that said game of pool is played upon a gambling table, bank 
or device, as stated in first instruction, or that the said 
game of pool is a game of chance. 

All of which were refused. 


J. E. Belch, for plaintiff in error. 


It is insisted on the part of the plaintiff in error that this 
case should be reversed, because the evidence of all the 
witnesses was that the play of pool is a play or game of sci- 
ence, and not of chance. 

Gaming at common law is no offence, (Bish. on Crim. Law. 
570; Hawk. P. C. 721,) hence the offence intended to be 
charged must be strictly within the statutory prohibition. 

This indictment is drawn under the 17th sec. of 8th Art. of 
R. C. of 1855, and charges the defendant of having bet on 
a gaming table, bank or device, prohibited by the 16th sec- 
tion of said article; not any one therein specifically enumer- 
ated, but a “kind,” &c., “adapted, devised and designed 
for the purpose of playing a game of chance.” A material 
averment is, that the bet should have been made on a gam- 
bling table or device, adapted, devised and designed for 
the purpose of playing any game of chance. The State not 
only failed to prove this material averment, but actually 
proved that the game was one of science, and the table was 
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constructed to play the game of pool and billiards upon 
principles as purely scientific as geometry. 

The court erred in giving the instruction asked on part of 
the State, and refusing to submit the question of chance to 
the jury as asked by the instructions of defendant—Glas- 
cock v. State, 10 Mo. 808; State v. Flack, 24 Mo. 878. 

The game of pool played on a billiard table is recognized 
by the courts as a game of skill and science—14 Ala. 435. 


Attorney General, for defendant in error. 


The defendant was indicted for gaming in playing the 
game of pool for money and property—R. ©. 1855, p. 627, 
§ 17. The only material point in controversy was as to 
whether the game of pool was such a game of chance or 
gambling device as to bring it within the prohibition of said 
section, the defendant alleging it to be a game of science, 
and not a game of chance. Every game at which property 
is lost and won is unlawful—2 Bish. Crim. Law, § 580-82 ; 
Ervine v. Commonwealth, 5 Dana, 216. The Legislature 
of Texas have specifically designated pool as one of the pro- 
hibited gambling devices—Laws of Texas; Paschall’s Dig. 
Art. 2050, and note, and p. 433, and so decided; State v. 
Kelly, 24 Tex. 183; Stearnes v. State, 21 Tex. 792; Tate 
v. State, 21 Tex. 202. 

The section under which the defendant was indicted 
makes it indictable to bet on any gambling device—State v. 
Bates, 10 Mo. 166; Ewbank v. State, 5 Mo. 450. The two 
sections under the Revised Laws of 1845-55 being equally 
comprehensive. 


Face, Judge, delivered the opinion of the court. 


The plaintiff in error in this case was indicted at the Feb- 
ruary term of the Cole Circuit Court, under the 17th section 
of Art. VIII., R. C. 1855. The indictment contains but one 
count, and the offence is charged to be the betting of money 
“upon a game of chance, which said game of chance was 
then and there played at, upon, and by means of a billiard 
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table and game of pool, and which said billiard table and 
game of pool was then and there a gambling device, 
adapted, devised and designed for the purpose of playing 
games of chance for money and property, contrary,” &. 
Upon the trial of the case evidence was introduced explain- 
ing fully the manner in which the game of pool is played, 
’ there being no controversy as to the fact that the defendant 
did bet money upon the game. On the part of the defend- 
ant several witnesses were introduced as experts, for the 
purpose of showing that the game as played was not a game 
of chance, but one purely of skill, all of which was excluded 
by the court. There is enough in the testimony explaining 
the character of the game to show that chance constituted 
a very large ingredient in it, if it were at all necessary that 
that fact should be made to appear. The material question 
here is whether the court erred in the first instruction given 
at the instance of the prosecuting attorney. It assumed 
that if the money was bet upon the game as described in 
evidence, then it was such a game as the statute intended 
to prohibit, and the act of betting money on such a game is 
unlawful. The attempt made in this case to discriminate 
between games of chance and skill very properly met with 
no favor in the court below. The great object of the law is 
to suppress the evil of gaming. If the courts of the country 
are to be confined to a very strict rule of construction in 
questions of this sort, and no game held to be unlawful 
unless it can be shown to be in direct opposition to the letter 
of the statute, it will be an easy matter for expert gamblers 
to evade the law, and thus defeat the ends of justice. The 
indictment is substantially good, and the evidence sufficient 
to support the instructions of the court and the verdict of 
the jury. 

The other judges concurring, the judgment will be 
affirmed. 
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State OF Missourt, Appellant, v. Jacos Scort, Respondent. 


1. Criminal Practice—Trial—Evidence.—When an individual is put upon his 
trial for a criminal offence, the particular act which constitutes the crime 
must be proved. The confessions of a party not made in open court, nor be- 
fore a magistrate on examination, and uncorroborated by circumstances or 
other proof that a crime has been committed, will not warrant a conviction. 


2. Criminal Practice—Indictment—Arrest of Judgment.—Where there are sev- 
eral counts in an indictment and a general verdict of: guilty is returned, if’ 
any one of the counts be good the judgment cannot be arrested. 


Appeal from Barry Circuit Court. 


The first count charged the defendant with a larceny by 
violence to the person of one William Jones. The second 
count charged the defendant with making a felonious assault 
upon the person of one William Jones, and putting the said 
Jones in fear of some immediate injury to his person, and 
taking the property of said Jones from his person and against 


his will, &&. The third count charged a larceny, by taking 
the property from the person of said Jones, by puttting him 
in fear, &c., but did not charge any felonious assault. 


Attorney General, for appellant. 


Face, Judge, delivered the opinion of the court. 


At the March term, 1866, of the Barry Circuit Court, the 
respondent was indicted and put upon his trial for robbery 
in the first degree. The indictment charges simply one of- 
fence, but contains three counts, varying the statement of it 
in each one of them. It is drawn under the provisions of 
§ 20, art. 3, ch. 50, R. C. 1855, and charges the respondent 
with forcibly taking a mare, saddle aad one pair of saddle- 
bags from one William Jones, on the public highway, against 
his will, &c. The jury returned a verdict of guilty and as- 
sessed his punishment at imprisonment in the State peniten- 
tiary for a period of ten years. Respondent filed his motion 
for a new trial and also in arrest of judgment. The first 
was overruled ; but the latter being sustained by the court 
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below, the case is brought here by appeal taken on the part 
of the State. 

The following state of case appears from the facts as de- 
veloped by the testimony. In the month of June, 1865, tlte 
prisoner Scott was seen and recognized by the principal wit- 
ness riding along a public road, in the county of Barry, in 
company with an old man who gave his name as William 
Jones, and who stated that he was a resident of Red River 
country in the State of Texas. The prisoner Scott was a 
soldier, and stated that he was then’on his way to Fort Scott 
to join his command. Witness travelled with them some 
distance, and when about to separate from them says that 
‘“‘the prisoner then said to him (Jones) it was strange that he 
could come from there alone, when a soldier could not travel 
without being shot at.” Speaking to witness, he said fur- 
ther ina tone loud enough to be heard, as the witness thinks, 
by the old man—he said, “I expect to get into a fuss with 
this old man and take his horse from him.” In the after- 
noon of the same day, witness again met with the prisoner 
riding the mare, and having the saddle and saddle-bags, all 
of which were identified as having been in the possession of 
Jones at the time that witness separated from them. The 
prisoner then told this witness that “he had got into a fuss 
with the old man and had jayhawked his mare.” Two other 
witnesses testified that the prisoner had at different times 
told them that “he had taken a mare from an old man on 
the Springfield road.” 

Upon this state of facts, the question arises as to whether 
there was sufficient proof of the corpus delicti to sustain the 
verdict of the jury. Taking the several statements of the 
prisoner alone, can it be said with any degree of certainty 
whatever that a crime had been committed? Or can it be 
said that his having the property which was identified as be- 
ing in the possession of Jones at the time that the witness 
separated from them, is a circumstance that could give any 
additional effect to his statements ? 

In the case of Robinson v. State, 12 Mo. 592, it was said 
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by Judge Ryland, in delivering the opinion of the court, that 
‘the confessions of a party not made in open court, or on 
examination before a magistrate, but to an individual, uncor- 
roborated by circumstances, and without proof aliunde that 
a crime had been committed, will not justify a conviction.” 
(See also the authorities there cited.) This position is not 
controverted by any authority so far as I can find from an 
examination of the books. When an individual is put upon 
his trial for a criminal offence, the first point of inquiry must 
necessarily be whether any crime at all has been commit- 
ted. The particular act which constitutes the crime must be 
proved. The charge here is robbery in the first degree. Cer- 
tain ingredients are necessary to constitute this particular 
grade of offence. It is true the prisoner said he intended to , 
take the property, and is afterwards found in possession of 
it, saying he had “jayhawked it.’’ Admitting all this to be 
true, does it prove, or even tend to prove, that the property 
was taken under such circumstances as to constitute it rob- 
bery in the first degree within the meaning of the statute? 
It may be true that his possession had been unlawfully ob- 
tained ; but there is nothing in his declarations, or the cir- 
cumstances of the case, that can fix the grade of his crime 
with sufficient certainty to enably a jury to say whether it 
was robbery in the first degree, larceny, or any other unlaw- 
ful taking of the property. 

The circumstances of the case might reasonably lead to the 
conclusion that a grave offence of some character had been 
committed, and one which, if properly made out, ought to 
have subjected the prisoner to the full extent of the punish- 
ment assessed by the jury; but the court was not justified 
by the proof in refusing to set aside the verdict and grant a 
new trial. Thecourt, therefore, improperly overruled the 
motion of the defendant for a new trial. A review of this 
portion of the case has been deemed necessary for the reason 
that the judgment of the Circuit Court must be reversed and 
the cause remanded for further trial. 

The principal error complained of by the appellant is the 
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action of the court in sustaining the motion in arrest of 
judgment. ll of the counts in the indictment were held to 
be defective in the ruling of the court below. -The first and 
third are somewhat objectionable, but the second is believed 
to be substantially in conformity to the requirements of the 
statute. The offence is stated with sufficient legal accuracy 
toprevent the defendant from being seriously prejudiced in 
his defence. The case of State v. Wilcoxen, in 38 Mo. 370, 
is referred to as one directly in point. 


The motion in arrest of judgment was improperly sustain- 
ed, and the judgment of the Circuit Court is therefore re- 
versed and the cause remanded. The other judges concur. 


Tue State ex rel. ALFRED GENSEL, Petitioner, v. ALONZO 
THompPson, State Avpitor, Respondent. 


Fees—Circuit Attorney— Officers.—The circuit attorney is not entitled to any 
fee in criminal cases upon indictments when he fails to obtain a conviction. 


Petition for Mandamus. 
Ewing & Smith, for petitioner. 
Waener, Judge, delivered the opinion of the court. 


This is an application by the relator, who is circuit attor- 
ney for the first judicial circuit, for a writ of mandamus 
against the State Auditor, to compel him to audit an account 
for the sum of five dollars, and draw his warrant on the 
Treasurer therefor, which is claimed by the relator to be 
due him as a fee in a case wherein he acted as prosecuting 
attorney in the Cole Circuit Court. 

The case was an indictment for murder, and on the trial 
the accused was acquitted, and it is now contended that in 
every case where a defendant is prosecuted on an indictment 
and acquitted, the circuit attorney is entitled to a fee of five 
dollars, except where the indictment is quashed, or held bad 
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on demurrer, or the judgment thereon is arrested by reason 
of the insufficiency of the indictment. 

The fees of circuit attorneys are regulated by the Gen. 
Stat. ch. 32, § 2. It is declared that they shall be allowed for 
judgments obtained upon any proceeding of a criminal na- 
ture, otherwise than by indictment, five dollars ; the amounts 
for conviction upon certain felonies are then specified, and 
it is also provided that they shall receive twenty-five dollars 
for a conviction in a capital case; whilst in the last sub- 
division of the section it is enacted that they shall have five 
dollars for their services in all actions which it is or shall 
be made their duty, by law, to prosecute or defend. And 
this last clause is relied on by the relator as governing this 
case. It will be perceived that the statute affirmatively 
expresses what the fees shall be where convictions are had 
in all offences; but no negative words are used prescribing 
any fees or allowances where the prosecutor is not success- 
ful in procuring a conviction. 

The first clause gives the circuit attorney a fee of five 
dollars for judgments obtained upon any proceeding of a 
criminal nature, otherwise than by indictment; the last 
clause gives him the same fee for his services in all actions 
which it is or shall be made his duty by law to prosecute or 
defend. It is plain that the word action here mentioned 
has no reference to proceedings on indictment which are 
previously provided for. The law devolves on the circuit 
attorney the duty of appearing in many civil causes, espe- 
cially where counties are interested, as well as where the State 
. has a direct interest, and that the actions for which compen- 
sation is here given are of this nature would seem to be clear 
from the fact that he is required to defend as well as prose- 
cute. The case for which the allowance is demanded being 
_ a eapital one, the attorney was not entitled to the fee when 
he failed to convict. 

The mandamus is therefore refused. The other judges 
concur. 
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SraTE ex rel. GREENE County, Petitioner, v. ALONZO THOMP- 
son, StaTE AuDITOR, Respondent. 


Revenue—Union Military Bonds—Auditor.—By the statute (Acts 1865-6, p. 96) 
the Auditor has no duty to perform in redeeming Union Military bonds. 
The interest is to be calculated and the bonds redeemed by the Treasurer. 


Petition for Mandamus. 


E. L. King, for petitioner. 


D. P. Dyer, for respondent. 


HoutmeEs, Judge, delivered the opinion of the court. 


It appears that the petitioner, on the 28th day of Februa- 
ry, 1866, presented to the State Auditor certain Union Mili- 
tary bonds, amounting to three thousand five hundred dol- 
lars, for computation of the interest due thereon, and asking 
for a warrant to be drawn on the State Treasurer for the 
amount, under the laws then in force. The Auditor refused 
to compute the interest and draw his warrant, for reasons 
stated in his return, which it is not deemed necessary to no- 
tice here. . 

The return of the Auditor admits the material facts stated 
in the petition, and refers to an act of the General Assembly 
entitled “An act to regulate the redemption of Union Mili- 
tary Bonds, and to protect the Union Military Fund,” ap- 
proved March 12, 1866—Laws of 1865-6, p: 96. This acts 
repeals the former laws on the subject, and provides for a 
wholly new mode of redemption by the Treasurer alone. It 
is made his duty to compute the interest and pay the bonds 
in the manner therein provided. The Auditor no longer has 
any power, nor any duty to perform, in respect of the mat- 
ter. From the very nature of the writ of mandamus, it is 
obvious that it cannot now be awarded against the Auditor 
to compel him to perform what he has no power to do. 

The reply of the petitioner to the return is partly in the 
nature of a demurrer, and partly a reply taking issue upon 
certain facts stated in the return of the Auditor by way of 
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reasons why he did not proceed to compute the interest and 
draw his warrant when the bonds were presented to him. 
In the view we have taken of the case, these issues of fact 
are wholly immaterial, and the pleading will be treated as a 
demurrer. 

Mandamus refused. The other judges concur. 


Srate or Missourt, Defendant in Error, v. JoHn M. Cov- 
PENHAVER, Plaintiff in Error. 


1. Evidence—Jury— Misconduct.—One of the jurors cannot be a witness to 
prove misconduct of the jury in making their verdict. 

2. Criminal Practice—Filing Indictment.—The omission of the clerk to enter 
upon the indictment the date of its filing is no ground for arresting the judg- 
ment. 


Error to Polk Circuit Court. 


Homes, Judge, delivered the opinion of the court. 


This case is submitted upon the record, without briefs. 
We have examined the record and find no sufficient ground 
for the reversal of the judgment. A motion for a new trial 
was overruled. The ground of the motion was that the jurors 
had rendered the verdict upon an agreement among them- 
selves, when they retired, that they would take a vote upon 
the question of guilty or not guilty; and that if a majority 
should be in favor of finding the defendant guilty, or not 
guilty, the verdict should be rendered accordingly ; and the 
defendant offered to call two of the jurors to prove the fact. 
This testimony was excluded. The law is well settled that 
a traverse juror cannot be a witness to prove misbehavior in 
the jury in regard to their verdict—Pratte v. Coffman, 33 
Mo. 71; Sawyer v. Hann & St. Jo. R.R. Co., 37 Mo. 264. 

Another objection was made a ground for a motion in ar- 
rest, that the record did not show when the indictment was 
found and returned into court. It was endorsed “a true 
bill,” signed by the foreman, but the date of the filing does 
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not appear ; but it sufficiently appears that the indictment 
was filed and a capias issued for the arrest of the defendant. 
This omission constitutes no valid ground for a motion in 
arrest—State v. Clark, 18 Mo. 432. 
Some other reasons were assigned for the motion in arrest. 
They were immaterial, and need not be specially noticed. 
Judgment affirmed. The other judges concur. 


State OF Missouri, Appellant, v. Burt Rogers, Respondent. 


Criminal Practice — Indictment — Dram-shop. — In an indictment for selling 
spirituous and alcoholic liquors without taking the oath and giving bond as 
required by the statute (Sess. Acts 1860-1, p. 93), it isnot necessary that 
the indictment should state to whom the liquor was sold, the price, or the 
particular kind of liquor sold. 


Appeal from Barry Circuit Court. 
Attorney General, for appellant. 


Homes, Judge, delivered the opinion of the court. 


The defendant was indicted, tried and convicted of unlaw- 
fully selling spirituous and alcoholic liquors within this State 
without first having taken the oath and given the bond re- 
quired by the statute—Laws of 1860-1, p. 98,§ 4. The de- 
fendant filed a motion in arrest of judgment for the reasons 
that the indictment did not specify the kind of liquor sold, 
nor the price, nor the person to whom sold, and that the ver- 
dict did not specify the offence of which the defendant was 
found guilty, and that the indictment was bad for duplicity. 
The motion was sustained, and the circuit attorney brings 
the case up by writ of error. 

There was no sufficient ground here for arresting the 
judgment. It was not necessary that the person to whom 
sold, the price, or the particular kind of liquor sold, should 
be named or specified—State v. Melton, 88 Mo. 368; State 
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v. Fanning, 38 Mo. 359; State v. Ladd, 15 Mo. 482; State 
v. Miller, 24 Mo. 5382. 

If the evidence sustained the charge contained in the in- 
dictment, a general verdict of guilty was enough—Frasier v. 
State, 5 Mo. 536. There was only one count, and one offence 
only was charged in the indictment. The indictment charged 
the selling of spirituous and alcoholic liquors, and the charge 
would be sustained by proof of the selling of either or both. 
It was not bad for duplicity. 

Judgment reversed and the cause remanded. The other 
judges concur. 





Tuer STATE AT THE RELATION AND TO THE USE OF G. W. Prior, 
Plaintiff in Error, v. A. MILLER, ADM’R oF JouNn W. Haw- 
KINS, DEC’D, e¢ als., Defendants in Error. 

Practice — Supreme Court— Final Judgment.— The transcript of the record, 


upon a writ of error or appeal, must show that a final judgment has been 
entered by the inferior court. 


Error to Osage Circuit Court. 


Geo. T. White, for plaintiff in error. 
UcCord, and Ewing § Smith, for defendants in error. 


Face, Judge, delivered the opinion of the court. 


The record in this case does not show any transcript of 
the record of the judgment of the court below, and conse- 
quently there is no evidence of the fact that any final judg- 
ment in this cause was rendered. 

The writ of error will be dismissed. The other judges 
concur. 
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Tue MERCHANTS’ Bank oF St. Louis, Respondent, v. RoBert 
Harrison e¢ al., Appellants. 


1. Conveyance—Acknowledgment—Officer.—A notary public, in his certificate of 
the acknowledgment of a deed conveying land in Livingston county, de- 
scribed himself as a notary public within and for the county of L., but ap- 
pended to his signature—‘‘ Notary Public, Howard county.” Held, that the 
deed was admissible in evidence. 

2. Ejectment — Common Source of Title — Evidence. —When both parties claim 
under the same third person, it is prima facie sufficient to show a derivative 
title from him without proving his title. 

3. Corporations—User—Evidence.—The charter of a corporation; with proof of 
the exercise of the powers thereby conferred, is prima facie evidence of the 
legal existence of such corporation. 

4. Banks and Banking — Lands and Land Titles. — Under the ‘‘Act to regulate 
banking institutions” (Sess. Acts 1856-7, p. 21, § 26), the banks thereby ine 
corporated might lawfully purchase real estate, if the purchase was made in 
good faith for the purpose of securing a debt due to the bank. 

5. Execution—Levy—Officer—Sheriff’s Sale and Deed.—A sheriff who has lev- 
ied an execution upon real estate merely by endorsing a levy upon his writ, 
and has subsequently turned over the writ with his other unexecuted pro- 
cess to his successor in office, cannot afterwards proceed to sell and convey 
the lands of the defendant, and his deed will convey no title—R. C. 1855, p. 
749, §§ 59, 62. 

6. Execution—Sheriff’s Deed—Evidence.—The recitals in a sheriff's deed oon- 
veying lands of the judgment debtor, are evidence of the existence of the 
judgment without producing the record. 
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Appeal from Livingston Circuit Court. 


The plaintiff asked the court to give the following instruc- 
tions : 


1. If plaintiff and defendants both claim the land in con- 
troversy through Jasper N. Bell, then it is sufficient prima 
facie for the plaintiff to prove its derivation of title from said 
Bell without proving said Bell’s title. 

2. If Jasper N. Bell took possession of the land in suit in 
1854 by cutting timber on it and making rails, exercising the 
usual acts of ownership over it, and claimed the whole of 
said land to be his, and in the spring of 1854 fenced a field 
on said land, and exercised the usual acts of ownership over 
the whole of said land up to 1862, and then sold said land 
to plaintiff, and continued by himself or sub-lessee to keep 
possession of said land for plaintiff up to September, 1864,— 
plaintiff has a good title to said land unless said title was 
divested by the sheriff’s deed read in evidence. 


3. The sheriff’s deed read in evidence passes no title to 
the Bank of the State of Missouri. 

4. If an execution was issued from the Buchanan Court of 
Common Pleas, dated 10th December, 1861, and came into 
said sheriff’s hands on the 19th of said month, and was lev- 
ied by him on the land in suit on the 20th day of said month 
by endorsing thereon that he had made said levy; and af- 
terwards, in January, 1862, he resigned his office of sheriff, 
and said execution in May, 1862, came to the hands of the 
coroner of said county, and was by him levied on as prop- 
erty of the defendant in said execution, and said property 
was sold by said coroner, and afterwards the sheriff who re- 
signed sold the land in suit, his deed passes no title. 


5. In order to entitle the defendants to maintain their 
defence under said sheriff’s deed, as late sheriff of Living- 
ston county, it is necessary for them to show both an execu- 
tion and a judgment to authorize said sheriff to execute said 
deed. 

6. If neither plaintiff nor defendants have title to the 
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land in suit, the party having prior possession is entitled to 
recover. 

Which the court gave, and defendants excepted. 

The defendants then moved the court to declare the law 
to be as follows: 

1. The plaintiff had no right, in order to secure a debt of 
$2,200 or $2,400, to pay Jasper N. Bell, or any other per- 
son, $7,500 in cash for the land in controversy, and there- 
fore the pretended conveyance from said Bell and wife to 
plaintiff is void. 

2. The plaintiff has not shown a sufficient title to the land 
sued for to maintain its action. 

8. If plaintiff purchased the land in controversy with a 
view to speculation, the pretended conveyance from Jasper 
N. Bell is void. 

4, There is no such corporation as the Merchants’ Bank 
of St. Louis. 

5. The verdict should be for the defendants. 

6. The plaintiff is not entitled to a verdict unless it has 
shown a legal title to the land in controversy ; and whether 
the defendants have any title, or color of title, is immaterial. 

7. That the cutting of timber and making of rails on the 
land in controversy by Jasper N. Bell, is not such proof of 
title in him as will enable him, or any one claiming through 
him, to maintain this action. 

The court gave the 3d, 6th and 7th instructions, and re- 
fused the others, to which refusal defendants excepted. 

The deed from J. W. Bell to the Merchants’ Bank was 
dated May 12, 1862. 


Vories § Vories and Carr, for appellants. 


I. The fact whether there is or was such a corporation as 
the respondent, or not, was expressly put in issue by the 
pleadings. The respondent produced no evidence of its 
acceptance of the charter, and no organization and user un- 
der it. This it was bound todo. The granting of the char- 
ter was a mere proposition held out by the State, which the 
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stockholders could accept or not. There is no legal evidence 
in regard to any of these facts, hence the court below erred 
in refusing to so declare the lav—Ang. on Corp. § 635; R. 
C. 1855, pp. 727-8, § 26. 

II. The powers and authority delegated and granted toa 
corporation are to be strictly construed—Pearce v. Madison, 
&c. R. R., 21 How. 441; Sedgw. on Stat. & Const. L. 338; 
Hoagland v. Hann. & St. Jo. R.R. Co. (Feb. Term, 1867) ; 
Fowler v. City of St. Jo., 37 Mo. 228. 

III. The purchase of the land in controversy by the re- 
spondent was a direct violation of the charter of the respond- 
ent, hence illegal and void—Sess. Acts 1857, p. 21, § 26; 
Chautauque Co. Bk. v. Risley, 4 Den. 485; Bk. of Michigan 
v. Miles, 1 Doug. (Mich.) 401. 

IV. The levy of an execution by a sheriff, while it is in 
full force, and during the term of office of said sheriff vests 
the title of the execution debtor in such officer, and he can 
consummate the levy by a sale after the expiration of his 
term of office, and under said levy and sale the purchaser 
will acquire a good title—Sess. Acts 1863, p. 29, § 2&3; 
Bk. of the State of Mo. v. Bray, 37 Mo. 194; Clark v. With- 
ers, 1 Salk. 322; Tuttle v. Jackson, 6 Wend. 224; Adams 
v. Robinson, 1 Pick. 461. 

V. Beattie & Wilson had a legal and valid execution lev- 
ied on said land at the time of the purchase thereof by the 
respondent. It had notice thereof—they were encumbrancers. 
The levy vested the title in the sheriff; it was consummated 
by asale. The purchaser under such levy and sale acquired 
a good title. 

VI. The respondent was not a bona fide purchaser for 
value. Beattie and Wilson by their prior levy acquired the 
prior and equitable right. In such a case the prior right 
will prevail—Dickerson v. Tillinghast, 4 Pai. 215 ; 20 Johns. 
636; Wood v. Chapin, 13 N. Y. 509; 4 Kent, 168. 

VII. It cannot be maintained that the purchase of the re- 
spondent is good in part. Itis tainted with illegality, which, 
like fraud, vitiates the whole purchase. 
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VIII. The declarations of law made at the instance of the 
respondent ignore the defence made by the appellants, and 
hence are wrong—Sawyer et al. v. Hann. & St. Jo. R.R. Co., 
37 Mo. 263; Clark v. Hammerle, 27 Mo. 70. Let it be con- 
ceded that the respondent was a creditor of J. N. Bell as 
well as Beattie & Wilson, the execution creditors ; that Beat- 
tie & Wilson got their execution on the land in controversy 
before the respondent got its deed or made its purchase, and 
the case is narrowed down to a contest between creditors. 
The respondent is not a bona fide purchaser for value in that 
case. 

The recitals in the sheriff’s deed are evidence of the facts 
therein stated; it was not objected to—R. C. 1855, p. 748. 
It is the policy of the law to sustain official sales—Draper v. 
Bryson, 17 Mo. 71. The plaintiff being a banking company, 
with power to receive deposits, discount bills, notes, &c., had 
no power to purchase the lands in question for $9,500 mere- 
ly to offset or commute a debt due it from the vendor of 
$2,000—Ang. & A. on Corp. § 84 & 85; id. (N. 8.) §110& 
111; 5 Barb. 613; 4 Shep. 224; 4 Pet. 152; 1 Cow. 686; 
Kyd on Corp. 104; Ang. & A. § 151 & 152; 4 Denio, 400, 
401; 10 Mo. 576; 1 Doug. (Mich.) 401; affirming case, 1 
Walker Ch. 99; Coke on Litt., 2 Bk.; 1 Black. Com. 479; 
2 Black. 268 & 274; T Cow. 540; 13 Pet. 519; 2 Cranch, 
127; 4 Wheat. 636 & 593; 6 Wheat. 593; 6 Pet. 371; 9 
Cow. 437; 2 Cow. 26, forfeiture for non or mis-user; 2 Cow. 
664, 678; 2 Hill. Real Prop. 408, § 22; 15 Johns. 383; 2 
Cow. 700, 709, 711; 7 Wend. 81; 3 Wend. 482; 15 Wend. 
502; 4 Johns. 370; 7 Cow. 540; 3 Pick. 239; 4 Wheat. 
315; 86 Mo. 294; 9 How. (U.S.) 172; 4 Wheat. 636; 12 
Wheat. 64; 11 Pet. 544; 13 Pet. 587; 2 Cra. 127. 

As to validity of sheriff’s deed and the sufficiency of its 
recitals without a copy of judgment, execution, &c., 18 Mo. 
580; § 56 & 62 of Execution law. 10 Sm. & M. 246, affirm- 
ing same case in Sm. & M. 602. 

Plaintiff must prove organization and user under its char- 
ter—4 Denio, 392; Ang. & A. on Corp. § 635. <A corpora- 
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tion must prove its existence under the general issue— 
Bk. of Utica v. Smalley, 2 Cow. 770; Jackson v. Plumb, 8 
Johns. 878; Bk. of Auburn v. Aiken, 19 Johns. 300; Kyd 
on Corp. 292. 


Hall §- Oliver, for respondent. 


I. The act incorporating plaintiff is valid and constitution- 
al—Farmers’ Bk. v. Garten et al., 34 Mo. 119. 

II. The purchase by plaintiff of the land in suit was in 
exact accordance with its charter. The purchase was made 
for the sole purpose of securing a debt previously contracted 
in good faith—§ 28, “‘Act to regulate banks,” &c., Laws of 
Mo. 1856-7, p. 21. 

III. The court below, at the instance of defendants, de- 
clared the law to be that if plaintiff purchased the land in 
suit for purposes of speculation, the transaction is void ; but 
still the court found for plaintiff: in other words, the court 
found from the evidence that plaintiff did not buy the land 
in controversy for speculation, but for purposes authorized 
by its charter. The evidence certainly justified this finding, 
and the court will not interfere with it—McCullough v. Mc- 
Cullough, 21 Mo. 229. 

IV. But, even if the plaintiff did buy the land sued for as 
a mere speculation, the defendants cannot avail themselves of 
this fact. The rule is, that while the right of a corporation 
to hold land is limited to the necessities of the company, yet 
if the owners of the land desire to convey it to the corpora- 
tion, the right to hold the land is a question between the 
corporation and the public—Redf. on Railw. 105, n. 4; 11 
Wend. 149; 3 Coms. 516; Ang. & A. on Corp. § 152 & 153; 
5 Denio, 400-1; 7S. & R. 318; 7 Barb. 239; 2 How. 191. 

V. On the trial of this case defendants attempted to set 
up an outstanding title in a stranger in order to defeat plain- 
tiff’s recovery. The court below properly refused to permit 
this to be done: 1. Because defendants in their answer set 
up title in themselves; 2. Because defendants wrongfully 
and without title entered on the possession of defendants 
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and were trespassers; 3. Because the outstanding title re- 
lied on by defendants was barred by the statute of limita- 
tions—20 Mo. 104; 21 Mo. 543; 1 McAllister, 230; Low- 
der v. McMillan, 1 Dana, 460; Lessee of Ludlow’s heirs v. 
McBrideg 3 Ohio, 255; Christy v. Scott, 14 How. 282; George 
Creek Coal & Iron Co. v. Detmold, 1 Md. 225; 2 Har. & J. 
125; 4 Dana, 562; 27 Mo. 410; 4 Johns. 211 ; 2 U.S. Dig. 
123, § 96; 33 Barb. 389. 

VI. The declarations of law given by the court below in 
behalf of plaintiff are correct; they assert the following prop- 
ositions: 1. That when both plaintiff and defendant in eject- 
ment claim under the same grantor, it is prima facie suff- 
cient to prove the derivation of title from him without prov- 
ing his title. 2. That the possession of a part of a tract of 
land in the name of the whole tract claimed, and exercising 
during the possession the usual acts of ownership on the 
whole tract so claimed, and continuing such possession for 
ten years, gives title under our statute. 3. That if a sheriff, 
after levying an execution on land by merely endorsing the 
fact on the execution, resign, and deliver the execution to 
his successor in office, he cannot fifteen months after the re- 
turn day of the execution sell the land levied on, and make 
a valid title to the purchaser, so as to defeat the right of a 
purchaser for a valuable consideration, acquired after the 
levy by and from defendants in the execution. 4. That in 
an action of ejectment, a party claiming title under sheriff’s 
deed must show both a judgment and execution. 5. That 
in such action, if neither party has title, the party having 
the prior possession must prevail. All of these propositions 
are abundantly sustained by the authorities—2 Greenl. Ev. 
§ 807; Marr v. McIntosh, 21 Mo. 541; R. C. 1855, p. 1046, 
§ 5; Owens v. Patterson, 6 B. Mon. 488; Lackey v. Lubke, 
36 Mo. 116; Morrison v. Dent, 10 Mo. 176; Blair v. Cop- 
pedge, 16 Mo. 495 ; Gwynne on Sheriffs, 336-7 ; Ang. on Lim. 
§ 881; 11 Mo. 8; 3 Ohio, 255; Dunnica v. Coy, 28 Mo. 527 ; 
29 Mo. 369; 8 Bac. Abridg. 683. 

VII. The court below excluded a deed offered in evidence 
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by plaintiff from Turner and wife to Jasper N. Bell. This 
deed gives plaintiff a perfect title, and should have been 
admitted in evidence. The judgment below was clearly for 
the right party, and this court will not disturb it—R. C. 1855, 
p. 758, § 58, & p. 865, § 46; 17 Mo. 841; Greenl. Ev. §§ 564, 
565, 566 ; 22 Wend. 893; Adams on Hject. 309, n.; 36 Mo. 
591; 8 Cow. 71; 9 Cow. 126; 1 Greenl. Ev. § 571; 1 Ohio, | 
14; 2 Ohio, 379; 3 Ohio, 154; 6 Ohio, 279 ; 28 Mo. 419. 
VIII. The act entitled “An act in relation to executions,” 
approved March 23, 1863 (Laws of Mo. 1863, p. 20), does 
not apply to this case. 


Homes, Judge, delivered the opinion of the court. 


This was an action of ejectment for the possession of a 
tract of land lying in the county of Livingston. The petition 
alleged that the plaintiff was a corporation under the laws 
of the State. The answer denies the material allegations of 
the petition. Both parties claimed title under Jasper N. Bell, 
the common grantor. It was amply proved that Jasper N. 
Bell, prior to any conveyance to either party, had had pos- 
session of the land claiming title by and for nearly ten years 
at least. Documentary evidence was offered by the plaintiff 
to show a complete chain of title from the United States to 
Jasper N. Bell, but one of the deeds was excluded on the 
ground of a defective acknowledgment. The notary public 
who took the acknowledgment described himself in the body 
of the acknowledgment as a notary public within and for 
the county of Livingston, but appended to his signature his 
official character in these words, “Notary Public Howard 
county.” We are inclined to think that the deed should 
have been admitted ; but being excluded, there was still evi- 
dence enough to show a possession of the land by one claiming 
title by deed, and there was sufficient prima facie evidence 
of title to entitle the plaintiff to recover, until a prior or 
better title should be shown. And further, as both par- 
ties claimed title under a common grantor, the title of the 
ancestor was admitted, and could not be denied in this case. 
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‘¢When both parties claim under the same third person, it is 
prima facie sufficient to prove a derivation of title from him 
without proving his title’”—2 Greenl. Ev. § 307. 

The answer denied that the plaintiff was a corporation, 
and this fact was put in issue. To support this issue, the 
plaintiff read in evidence the act of the Legislature incorpo- 
rating the bank and prescribing the mode in which it should 
be organized, and there was ample evidence tending to show 
that the bank had gone into operation under the act, and to 
show acts of user. The acts of user which were proved were 
prima facie evidence under the charter—Ang. on Corp. § 
635. No evidence was offered by the defendant to the con- 
trary. We think it was sufficiently proved that the plaintiff 
was a corporation. 

It appeared in evidence that this land was purchased by 
the bank by way of securing the payment of a debt due from 
Jasper N. Bell amounting to about $2,400; that the land 
was worth some $9,500, but was subject to the prior lien of 
a deed of trust; and that the balance of the purchase mon- 
ey, amounting to about $7,000, was paid to the holder of the 
deed of trust to discharge this prior encumbrance, and that 
the land was purchased by the bank for the sole purpose of 
securing the payment of the debt. 

It was objected that this purchase was not authorized by 
the charter of the bank, and that the deed was therefore null 
and void. There was no other prohibition on the bank from 
the purchase of real estate than that contained in the 26th 
section of the act to regulate banking institutions (Laws of 
1856-7, p. 21), which provides that “each bank may hold 
such real estate as may be required for the convenience and 
accommodation of said bank and branches, and such as may 
be conveyed to the same in payment of debts previously con- 
tracted in good faith and without a view to the purchase 
thereof; and also such as may be purchased at sales upon 
judgments and decrees in favor of the bank, when it shall be 
purchased in order to secure the debt. But the bank shall 
as soon as practicable, under the direction of the board, dis- 
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pose of all real estate held by it which is not necessary to 
the transaction of its business.” 

It is insisted that this purchase was made on speculation, 
and not necessarily to secure the payment of a debt previ- 
ously contracted in good faith and without a view to the 
purchase thereof. The real value of the property was what 
it was worth over and above the prior encumbrance, and 
this does not appear to have been much (if any) more than 
the amount of the debt due the bank. We do not see that 
there was any ground for saying that the purchase was not 
made in good faith and for the purpose of securing the pay- 
ment of the debt, and we think it came clearly within the 
power given by the charter. 

The defendant claims under a sheriff’s deed, upon a sale 
of this land by the sheriff of the county of Livingston under 
a judgment and execution againt Jasper N. Bell. The deed 
to the plaintiff was dated and recorded on the 12th of May, 
1862; the judgment was rendered on the 2d day of Decem- 
ber, 1861, in the Court of Common Pleas of Buchanan coun- 
ty; and the execution was issued to the sheriff of Livingston 
county on the 10th day of December, 1861, and was by him 
levied on this land in no other way than by endorsement 
of the levy, with a description of the property, on the execu- 
tion in his office, on the 20th day of December following. 
Before proceeding further with the levy, the sheriff, in May, 
1862, resigned his office and turned over his unexecuted pro- 
cess, this execution included, to the coroner of the county. 
The coroner proceeded to make other levies under the exe- 
cution on other property, both real and personal, and made 
return thereon of his execution of these levies. It further 
appears by a return made subsequently on the same execu- 
tion, that it had somehow come again into the hands of the 
former sheriff, who endorsed a return thereon that he had 
on the 9th day of July, 1863, sold the lands described in the 
accompanying levy, at the courthouse door of Livingston 
county, to the Bank of the State of Missouri, for the sum 
of twelve dollars and fifty cents. This return does not 
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state that the sale was made during the session of any court. 
It is insisted by the defendants that the sheriff, having 
made his endorsement of a levy before his resignation, had 
power and authority under the statute to go on and complete 
the levy, by an advertisement and sale, after his resignation, 
and notwithstanding that he had turned over the writ unex- 
ecuted to the coroner, his successor in office for the time 
being. The statute provides that it shall be the duty of a 
sheriff who has resigned “ to deliver over all writs of execu- 
tion not executed to such person as may have been elected or 
appointed and qualified to discharge the duties of sheriff, and 
such new sheriff shall receive all such writs, and proceed to 
execute the same in the same manner as if such writ had 
been originally addressed to him’; and “when the office of 
sheriff shall be vacant by death or otherwise, the coroner of 
the county is authorized to perform all the duties which are 
required by law to be performed by the sheriff, until another 
sheriff for such county shall be appointed and qualified’—R. 
C. 1855, p. 868, § 38, & p. 749, § 59. In the case of Dunnica 
v. Coy, 28 Mo. 525, the sheriff who first received the writ had 
merely endorsed a levy on the execution in his office, but 
had not advertised the land for sale: the court said it was 
“ difficult to perceive how he had made a levy at all’’; and 
it was expressly held that the writ was not executed within 
the meaning of the statute, but was in a condition that au- 
thorized the sheriff who received it to deliver it over to his 
successor, to be executed by him under the provisions of the 
statute above cited. This execution was actually delivered 
over to the coroner as unexecuted, and he was bound to pro- 
ceed and execute the writ himself. He might have adopted 
the levy so far as made by the former sheriff. In Duncan v. 
Matney, 29 Mo. 368, where the former sheriff had not only 
endorsed a levy, but advertised the property, before turning 
over the writ to his successor, it was held that the successor 
was bound to adopt the acts of his predecessor, without in- 
curring the expense of a new levy and advertisement, unless 
satisfied that they were illegal and irregular. And in the 
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case of Carr v. Youse, ante p. 3846, where a new sheriff 
had been appointed, it was held to be entirely proper for 
the coroner to deliver over his unexecuted process to the 
new sheriff, and that it was legal and proper for the sheriff 
to complete the execution of it. Itis very probable that the 
sheriff might have had power under the 62d sec. of the 
“Act concerning executions” to proceed and complete a levy 
which had actually been made by him, by making asale and 
deed of the property. But in thus determining the question, 
whether a valid levy had been made here, it is sufficient, we 
think, that the execution had been actually handed over to 
his successor, whereby his power over the execution and his 
whole function as sheriff had ceased and come to an end ; 
he no longer had any authority to act in the matter, and his 
subsequent proceedings, the sale, and the sheriff’s deed, must 
be held to have been null and void. 

These points settle the merits of the case and dispose of 
all the instructions but one. The court gave one instruction 
for the plaintiff to the effect that to maintain the defendants’ 
title under their sheriff’s deed, it was necessary for them to 
show both the judgment and execution to authorize the exe- 
cution of a deed. It was decided by this court, at the last 
October term, that the sheriff’s deed and the recitals therein 
contained, as required by the statute, were prima facie evi- 
dence of the existence of a judgment without producing a 
certified transcript of the record thereof, and on the author- 
ity of this decision it would be held that this instruction was 
erroneous. But inasmuch as the sale and the sheriff’s deed 
were void and wholly ineffectual to convey any title for the 
reasons above given, it cannot be said that the defendants 
suffered any prejudice by this error, and it would be of no 
avail to them to have a reversal of the judgment on this 
ground. 

The judgment being for the right party, and there being 
no errors of which the defendants have a right to complain, 
it will be affirmed. 

The other judges concur. 
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Joun T. Ransom, Defendant in Error, v. E. C. Hays, Garn- 
ISHEE, Plaintiff in Error. 


1. Interest — Usury—Action.— A party who has voluntarily paid unlawful 
interest upon a usurious contract cannot, by suit, recover back the unlaw- 
ful interest thus paid. 

2. Attachment—Garnishment—Damages.—A mere liability of the garnishee 
to an action on the part of the defendant for unliquidated damages, as for 
negligence, fraud, wrongful conversion, or for the recovery of usurious 
interest paid him by the debtor, cannot be the foundation of a judgment 
against a garnishee. 


Error to Buchanan Common Pleas. 


S. Ensworth, for plaintiff in error. 
$ 


The principle that a person whu has paid to another usuri- 
ous interest can recover the same from the receiver, is too 
common and apparent to be questioned—8 Mo. 191; 20 
John. 293. 

This right is personal, and cannot be exercised by any 
other until the position of the parties is changed by the 
election of the payer of the usury; but when the election is 
made in court, and the right asserted, the claim becomes a 
right in action, instead a right of action, and is a property. 
The payer of the usury may elect to avail himself of his 
right to recover, which is evidenced in different ways, by 
making -an actual demand, or by assigning his specific right 
to recover by suit in his own name, or by permitting a per- 
son to sue him and the receiver of the usury in equity, and 
he assenting to the recovery—1 Murd. Ch. 437; 3 J. J. 
Marsh. 13; 1 B. Mon. 321. 

Bagby having manifested his election by suit to recover 
the usury, the court should have overruled the motion to 
dismiss, and permitted the parties to proceed with the case— 
1 B. Mon. 821. ~ 


L. M. Lawson, for defendant in error. 


I. The law of this State, entitled, “ An act regulating the 
interest of money,” approved November 20th, 1855—R. C. 
29—vVOL. XXXIX. 
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1855, p. 889—embraces the law of this State upon the sub- 
ject of usury, and prescribes the remedy. The remedy 
pointed out in section 5 of said act is the only remedy known 
to the law of this State, and no action of any kind in behalf 
of any one lies for the recovery of usury. It is solely a 
matter of defence in a suit commenced. 

1. This is an affirmative statute introductory of a new 
law, directing a thing to be done in a certain manner, and 
that thing ought not ever, though there are no negative 
words, to be done in any other manner—Dwar. Stat. p. 477; 
The Queen v. Mayor of Leeds, 11 Ad. & El. 512; Sedg. on 
Stat. & Const. 323 & 402; City of Boston v. Shaw, 1 Metc. 
130, 188; Hillsdale v. Larned, 16 Mass. 65; Gedney v. 
Inhabs. of Tewksburry, 3 Mass. 807, 309; Crosby v. Bur- 
nett, 7 Metc. 17; Smith v. Lockwood, 13 Barb. 209; Dud- 
ley v. Mayhew, 3 Coms. 9; Lang v. Scott, 1 Blackf. 405; 
Almey v. Harris, 5 Johns. 175; Thurston v. Prentiss, 1 Mich. 
193; Gooch v. Stephenson, 13 Maine, (1 Shep.) 371. 

2. The following is a good statement of the principle in 
the foregoing decisions. Where a statute creates a right or 
defines a wrong, which had no existence at common law, 
and prescribes a remedy to enforce and protect the one and 
redress the other, no action will lie at common law. The 
statute must be followed—23 Pick. 36; 8 Metc. 380; 1 
Mete. 553; 2 Metc. 599; 32 Maine, 553; 5 Johns. 175; 1 
Mo. 147; 1 Mo. 428; 6 Mass. 40; 14 Mass. 286; 1 Blkfd. 
39; 15 Mass. 205; 9 Pick. 496; 13 Pick. 284. In States 
having similar’ statutes to ours, it is decided that usury can 
be relied upon only as a defence—21 U. S. Dig. 587, tit. 
Usury ; 22 Id. 557, tit. Usury. 

2. The common law relative to any subject is superseded 
by a revision of the whole subject by the Legislatuare—10 
Pick. 37 ; 12 Mass. 545; Nichols v. Squire, 5 Pick. 168. 

8. The usury is not specially plead in the denial of plain- 
tiff in error. This being a penal statute must be so con- 
strued as to inflict the penalty, and advance the remedy 
without multiplicity of actions—Coke Litt. 381-6; 8 Johns. 
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41; 10 Johns. 467, interest reipublice ut sit finis litium. 
Such a construction as will defeat the remedy is never given 
—9 Wheat. 81. 

4. The defendant, Bagby, having assented and paid the 
money, failing to avail himself of the remedy, no action lies 
to recover the money so paid—volenti non fit injuria— 
Broom, 193. 

A garnishee cannot be compelled to answer as to usury— 
Drake on Attach. §) 645, 548; Boardman v. Roe, 13 Mass. 
104; Graham v. Moore, 7 B. Mon. 53; 10 B. Mon. 119. 


Waaner, Judge, delivered the opinion of the court. 


Ransom, who was a judgment creditor of one Bagby, hav- 
ing sued out an execution on his judgment, caused the de- 
fendant Hays to be summoned as garnishee. In addition 
to the usual interrogations, Ransom propounded and filed 
the following: ‘‘ At the time you were summoned as garn- 
ishee, had or had not defendant Robert F. Bagby sued you 
for usury, and if so, how much usury has he paid you within 
the last three years that has not been repaid?” In answer 
to this interrogatory, Hays stated that he was sued by 
Bagby for usury; that the suit was commenced before the 
notice of garnishment was sued, and that the records of the 
court would show the correct date of the suit. The garn- 
ishee in his answer then denied that Bagby had paid him 
any usury within the last three years before the service of 
the notice of garnishment, or at any other time, that was 
not fully repaid before the garnishment. To this answer ° 
Ransom filed a denial, and alleges that on or about the 8th 
of March, 1858, Bagby borrowed from Hays a sum of money, 
on which he paid usurious interest—at the rate of about 
twenty-five or thirty per cent.— and that the amount of 
usury so paid was about two hundred dollars; that after the 
payment of the debt and usury by Bagby to Hays, Bagby 
instituted a suit in the Court of Common Pleas for Buchanan 
county, in his own name and against Hays, to recover the 
amount of usury so paid, and claimed that at the service of 
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the garnishment Hays was indebted to Bagby in about the 
sum of two hundred dollars, on account of the usurious pay- 
ment. Hays then filed his motion to dismiss the proceeding 
of garnishment, because the denial of the answer of the 
garnishee contained no grounds upon which a recovery 
could be had against him. The motion was sustained by 
the court, and the plaintiff excepted, and sued out his writ 
of error. 

The defence of usury, like the defence of infancy, is a per- 
sonal privilege, and can be exercised only by the person im- 
mediately interested. But it is contended that when Bagby 
brought suit to recover the usurious interest he had paid to 
Hays, he elected to avail himself of his personal privilege, 
and from that time there was a valid subsisting debt in his 
favor which could be reached by the process of garnishment. 
Whilst on the other side it is argued that under the statute of 
this State that if a party voluntarily pay interest as usury, an 
action,cannot be maintained for its repayment, and that the 
only remedy the debtor has is to plead it in defence, when 
sued on the contract out of which it originates. In the case 
of Hawkins v. Welch, 8 Mo. 490, the court does not ex- 
pressly decide the point, but intimates the opinion that a 
party paying usurious interest may recover it back by an 
action at law. The case was decided when the statute of 
1835 was in force, though it is not referred to in the opinion 
of the court. That statute was materially different from the 
one of 1855, which governs this case so far as statutory law 
is concerned. Hawkins v. Welch was based on the common 
law rule as declared by Ch. J. Spencer, in Wheaton v. Hib- 
bard, 20 Johns. 293, and the question now is, has our law 
altered or changed the remedy ? 

Sec. 4 of 1 R. C. 1855, p. 890, prohibits the taking of any 
higher interest than what is specified in the three preceding 
sections, and section 5 declares that when any action or suit 
is commenced on any bond, note, mortgage, specialty, agree- 
ment, contract, promise or assurance, made in this State, 
the defendant may in his answer show that a higher or 
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greater rate of interest than ten per cent. (the highest rate 
allowed by law) was therein agreed for, or received or taken ; 
and. that if the answer of the defendant to any such suit 
shall be sustained by the verdict of a jury, or the finding of 
the court, the court shall render judgment on such finding 
or verdict, for the real sum of money, or price of the com- 
modity, actually lent, advanced or sold, and interest on the 
same at the rate of ten per cent. per annum; upon which 
judgment the court shall cause an order to be made, setting 
apart the whole interest for the use of the county in which 
the suit is brought, for the use of the common schools, and 
the defendant may recover his costs. In some of the States 
the law renders the usurious contract wholly and absolutely 
void, but with us the only effect is to forfeit the interest to 
the counties for the benefit of the school fund, and which 
is made to operate as a punishment on the lender for his 
illegal exaction. No provision is made by which the bor- 
rower can recover it back, when he pays it of his own volun- 
tary will. The statute was designed to supersede and 
modify the common law, and diverts the interest from the 
parties, and appropriates it to the use of the common schools. 

A different construction would defeat the whole policy 
and object of the law. If it should be held that in case the 
debtor did not avail himself of his privilege in resisting the 
payment of usury, and he could commence an action to re- 
claim the amount thus wrongfully paid, he would seldom 
plead it in defence; he would have a direct interest in evad- 
ing the statutory provision; for in the one case he would get 
the money in his own pocket, and in the other it would be 
awarded to the use of the schools. The statute does not 
contemplate the recovery back of unlawful interest once 
paid on a usurious contract; the law does not make such 
contract absolutely void ; and if the party completely and 
voluntarily performs his part of the contract, by paying the 
usurious interest, he is remediless. 

By the laws of Wisconsin it is enacted that all bonds, bills, 
notes, assurances, conveyances, and all other contracts or 
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securities whatever, whereby there is reserved or secured a 
greater rate of interest than twelve per cent., shall be valid 
and effectual to secure the repayment of the principal sum 
loaned, but no interest shall be recovered on such securities, 
or on any money, or other thing, loaned on -such contract. 
And the second section of the same act declares that when- 
ever any person shall apply to any court of the State to be 
relieved in case of a usurious contract or security, or when 
any person shall set up the plea of usury in any action or 
suit instituted against him, such person, to be entitled to 
such relief, or the benefit of such plea, shall prove a tender 
of the principal sum of money or thing loaned to the party 
entitled to receive the same. 

In construing that statute by the Supreme Court of that 
State, it was decided that the usury laws could only be taken 
advantage of as a defence in the manner prescribed by law, 
aud that the party’s only remedy was to set up usury in his 
answer, and prove a tender of the amount due—Rock River 
Bank v. Sherwood, 10 Wis. 230. So in Illinois, it is held 
that usurious interest, once voluntarily paid, cannot be re- 
covered back as money advanced, or had and received. The 
statute gives a defence but not a cause of action—Hadden v. 
Inness, 24 Ills. 381. 

If the conclusion to which we have arrived as to the true 
construction of the statute concerning usury had been differ- 
ent, still this proceeding could not be sustained. 

Whatever claim the defendant Bagby had against the 
garnishee Hays rested purely in unliquidated damages, 
and was not the subject of garnishment. It is a well estab- 
lished principle that a mere liability of the garnishee to an 
action on the part of the defendant for damages not liqui- 
dated, as for negligence, fraud, wrongful conversion, or for 
the recovery from a creditor of usurious interest paid him 
by a debtor, cannot be the foundation of a judgment against 
the garnishee—Drake on Attach. § 548, and authorities 
cited. 

The judgment is affirmed. The other judges concur. 
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GeorGE T. HoacLanp, Respondent, v. THe HANNIBAL AND 
Sr. JosepH Rattroap Company, Appellant. 


1. Practice—Joinder of Actions—Pleading.—A cause of action for damages for 
the detention of property cannot be united in the same petition with causes 
of action founded upon contracts. 


2. Practice —Joinder of’ Causes of Action — Pleading.—Several causes of action 
founded upon distinct contracts cannot be united in the same count of the 
petition. 

3. Corporations, Railroad, Authority of.— A corporation chartered with power 
to build a railroad from one point to another, and to transport passengers 
and freight, has no authority to run a line of steamboats in connection with 
the road, and all contracts beyond the authority given in the charter are 
void. 


Appeal from Buchanan Circuit Court. 


The plaintiff moved the court to instruct the jury— 


1. If they believe from the evidence that plaintiff shipped 
the lumber named in his petition under and by virtue of the 
bill of lading read in evidence, and that by virtue of said bill 
of lading and said shipment the said lumber was transported 
over the Chicago, Burlington and Quincy railroad, and by 
the officers of said railroad delivered to the defendant under 
said contract of affreightment or bill of lading, and that the 
agents of defendant transported said lumber over its road to 
St. Joseph, and then conveyed the same to the proper depot 
to be shipped on the steamers of defendant carrying freight 
on the Missouri river and to Council Bluffs and Omaha City, 
and there delivered the same for the purpose of shipping the 
same to its destination, and recognized the contract evi- 
denced by said bill of lading and acted on the same, then 
defendant was bound by the terms of said bill of lading to 
transport said lumber to the place named in said bill of lad- 
ing in a reasonable time; and if the jury further believe, 
defendant failed or refused to so ship or transport said lum- 
ber to the destination named in said bill of lading, and at the 
same time shipped other goods received by said company after 
the arrival in St. Joseph of plaintiff’s lumber, to tlre exclu- 
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sion of plaintiff’s lumber, then the jury will find for plaintiff 
on the second count of said petition, and assess his damages 
at an amount equal to the difference between the price to be 
paid by plaintiff for the transportation of said lumber and 
that actually paid by plaintiff to get his lumber to its desti- 
nation. 

2. If the jury further find and believe from the evidence 
that plaintiff, by himself or agent, demanded the lumber 
sued for from defendant or his agents, having tlie possession 
thereof in St. Joseph, before the commencement of this suit, 
and that they refused to deliver said lumber to plaintiff upon 
such demand, then the jury will find for the plaintiff upon 
the first count of said petition, and assess his damages at 
such sum as the evidence shows he sustained by the deten- 
tion of said lumber. 





To the giving of which instructions the defendant at the 
time excepted. 


The defendant moved the court to instruct the jury as fol- 


lows: 


1. If the jury believe from the evidence that there was no 
understanding by which the Chicago, Burlington and Quincy 
Railroad Company, of the State of Illinois, was authorized 
to make through contracts for the transportation of lumber 
over said Chicago, Burlington and Quincy railroad, the Han- 
nibal and St. Joseph railroad, and up the Missouri river by 
the steamboats known as the Missouri River Packet Compa- 
ny’s boats, to Council Bluffs and Omaha, they wiil find for 
defendant, notwithstanding they may believe from the evi- 
dence that George C. Hammond and other agents of said 
Chicago, Burlington and Quincy Railroad Company may 
have signed the bills of lading read in evidence. 

2. If the jury believe from the evidence that the bills of 
lading read in evidence were given by George C. Hammond 
and other agents of the Chicago, Burlington and Quincy 
Railroad Company ; that said agent had no authority from 
the defendant to bind it to transport the lumber sued for 
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beyond the city of St. Joseph, Mo., other than that derived 
from Capt. Ford; and that said lumber was shipped to St. 
Joseph, and that said Ford was employed by the defendant 
to superintend the running of a line of steamboats for de- 
fendants from St. Joseph to Omaha, and that he was only 
authorized to make contracts for the shipping of local freights 
from St. Joseph to Omaha, they will find for the defendant, 
notwithstanding they may believe from the evidence that 
said Ford gave the rates upon lumber from St. Joseph to 
Council Bluffs and Omaha to Henry Martin, the general 
freight agent, and Geo. C. Hammond, the assistant general 
freight agent of the Chicago, Burlington and Quincy Railroad 
Company, and that upon such authority they gave tlie bill of 
lading read in evidence. 

3. If the jury believe from the evidence that William B. 
Robinson, the general freight agent of the defendant at the 
time of making the contract sued on prior thereto, and that 
prior thereto he notified Henry Martin, the general freight 
agent of the Chicago, Burlington and Quincy Railroad Com- 
pany not to contract for any more lumber to be carried over 
the defendant’s railroad and up the Missouri river to Coun- 
cil Bluffs and Omaha by the steamboats superintended by 
Capt. Rufus Ford, and that said steamboats were owned and 
controlled by the defendant, they will find for the defendant, 
notwithstanding they may believe from the evidence that the 
assistant general freight agent of the Chicago, Burlington 
and Quincy Railroad Company may have contracted with 
the plaintiff to carry said lumber in question to Council 
Bluffs and Omaha by authority of Capt. Ford. 

4. If the jury believe from the evidence that plaintiff’s 
lumber in question came into possession of defendant in the 
regular course of business and without any notice being given 
to it at the time by the plaintiff, or the Chicago, Burlington 
and Railroad Company, that the same was to be carried un- 
der a special contract made by said company with plaintiff, 
then they are instructed that defendant was not bound to 
carry said lumber according to any special contract, and was 
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only bound to carry the same as it was other freight of the 
same class received from other railroad companies in the 
usual course of its business. ; 

5. The jury are instructed that the defendant had a right 
to retain the plaintiff’s lumber in question when plaintiff 
demanded the same of it at St. Joseph, Mo., until the freight 
thereon for carriage over defendant’s road from Hannibal to 
St. Joseph, Mo., together with the freight due thereon for 
the carriage of the same over the Chicago, Burlington and 
Quincy railroad, which had been paid by defendant when it 
received the same from the said railroad company in the 
regular course of business; and that if they believe from the 
evidence that plaintiff refused to pay the same to defendant 
when he demanded said lumber of defendant, then they will 
find for defendant on the first count of plaintiff’s petition. 

6. The jury are instructed in this case, that there was no 
more of a special contract made so as to bind defendant than 
is generally and usually made in all cases by implication 
when the Chicago, Burlington and Quincy Railroad Compa- 
ny received freight for transportation over defendant’s road. 

7. The jury are instructed that the authority given to the 
agents of the Chicago, Burlington and Quincy Railroad Com- 
pany by Capt. Rufus Ford, in June, 1863, at Chicago, IIls., 
was not sufficient to authorize said agents to bind this de- 
fendant by a contract with plaintiff to transport the lumber 
in question from Chicago to Council Bluffs and Omaha, on 
the Missouri river above St. Joseph, unless defendant ratified 
such contract after it was made. 

8. That said Rufus Ford had no authority to authorize 
the agents of the Chicago, Burlington and Quincy Railroad 
Company to make the through contract in question concern- 
ing plaintiff’s lumber so as to bind the defendant. 

9. That the agents of the Chicago, Burlington and Quincy 
Railroad Company had no authority to bind the defendant 
to carry out the special contract made by it with plaintiff in 
regard to the transportation of the lumber in question. 

10. If the jury believe from the evidence that the lumber 
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in question came into the possession of defendant as a com- 
mon carrier of freight in the usual course of business, and 
that said lumber was marked for Council Bluffs and Omaha, 
and that it carried the same from the eastern to the western 
terminus of its road, then such carrying by defendant was 
not such a ratification of the contract made by the agents of 
the Chicago, Burlington and Quincy Railroad Company of 
Illinois, as evidenced by the bill of lading read in evidence, 
so as to bind the defendant to carry said lumber beyond St. 
Joseph, they will find for the defendant on the second count 
of plaintiff’s petition. 

11. The jury are instructed in this case, that if they shall 
believe from the evidence there was no special contract made 
by defendant with plaintiff to transport the lumber sued for, 
and that a delay happened in the transportation in conse- 
quence of an unusual press of business and of low water in 
the Missouri river from St. Joseph to Council Bluffs and 
Omaha on said river, and that the defendant had a reasona- 
ble equipment for all ordinary purposes, and that said lum- 
ber was transported by defendant after it came into its pos- 
session with as much expedition as was practicable under all, 
the circumstances, they will find for the defendant on the 
second count of plaintiff’s petition. 

12. If the jury shall believe from the evidence that the 
transportation of said lumber, at the rates agreed on, was 
upon the understanding that said lumber was to be trans- 
ported at the defendant’s convenience solely, then they are 
instructed that the defendant is not liable for any delay that 
occurred in said transportation, unless they shall believe fur- 
ther from the evidence that the defendant had the means of 
conveyance and could have transported the same after other 
other freight entitled to preference over said lumber had 
been transported. 

13. If the jury find for the defendant, they will find the 
amount of freight and charges for the transportation of said 
lumber over defendant’s road, together with the amount of 
charges of transportation that was paid by defendant to the 
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Chicago, Burlington and Quincy Railroad Company when it 
received said lumber from said company. 

All of which instructions, except those numbered 7, 8 and 
138, the court refused to give to the jury ; to which ruling of 
the court the defendant at the time excepted. 


Carr, and Hall & Oliver, for appellant. 


I. The first count was in the nature of an action of tres- 
pass for unlawfully detaining the lumber sued for, and for 
the specific recovery of damages for the detention thereof. 
- The second count is for the breach of an alleged special con- 
tract. The former is an action ex delicto, the latter is an 
action ex contractu; they do not belong to the same class. 
This is a misjoinder of actions—R. C. 1855, p. 1228, § 2, & 
p. 1231, § 6; Clark’s Adm’r v. Hann. & St. Jo. R.R. Co., 36 
Mo. 202. The motion in arrest of judgment should have 
been sustained. 

II. There are two counts or causes of action alleged in the 
petition, and issue joined upon both. The verdict of the 
jury is general; it does not respond to the issue as it was 
necessary to do—R. C. 1855, p. 1268, §§ 20 & 21; Clark’s 
Adm’r v. Hann. & St: Jo. R.R. Co., 36 Mo. 202. 

III. The respondent set up a special contract in the sec- * 
ond count in the petition, and the evidence adduced on the 
trial totally failed to prove a special contract as alleged. 
There was a total failure of proof; hence the instructions 
asked at the close of the respondent’s evidence ought to have 
been given—Clark’s Adm’r v. Hann. & St. Jos. R.R. Co., 
36 Mo. 202; Smith v. Hann. & St. Jo. R.R. Co., 87 Mo. 287 ; 
Briggs v. Vanderbilt, 19 Barb. 222; Coon v. Osgood, 15 
Barb. 583; 30 Mo. 499. 

1V. The appellant promptly carried the lumber described 
in the respondent’s petition to the end of its road. The lum- 
ber came to it in the regular course of business. As a com- 
mon carrier, it was bound to receive the lumber, and carry 
it to the end ofits line. This the appellant did; it was not 
bound todo any more. No officer or agent of appellant did 
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agree to do any more; and if any such officer or agent had 
done so it would not have been binding—it would have been 
ultra vires—Pearce v. Madison, &c. R.R. Co., 21 How. 442; 
W.N.Y. & N.H. R.R. Co., 22 Conn. 1; Elmore v. Nauga- 
tuck R.R. Co., 23 Conn. 457 ; 22 Conn. 502 ; 24 Conn. 468; 
Nulten v. Conn. Riv. Co., 1 Gray, 502; 6 Hill, 157; 18 Vt. 
140; 23 Vt. 209. . 


Hi. M. & A. H. Vories, and Ensworth, for respondent. 


I. This suit was brought on a special contract of affreight- 
ment, in which no exemption from the common law liabili- 
ties was preserved, and the appellant did not even pretend 
that the respondent had notice of any such usage, and no 
evidence was permissible to vary the terms of the contract 
sued on—Ang. on Car. § 226 & 294, and note; Atkison v. 
Richie, 10 East. 533. 

II. The motion in arrest was properly overruled, as no de- 
murrer was filed. Every objection to the petition was waived 
except the jurisdiction of the court and the want of facts to 
constitute a cause of action—R. C. 1855, p. 1231, § 6 & 70. 


Houtmeés, Judge, delivered the opinion of the court. 


The petition contained two counts, one sounding in dam- 
ages for the detention of personal property, and the other 
founded upon matters of contract. These causes of action 
cannot be united in the same petition ; nor did they arise out 
of one and the same transaction. There was a misjoinder 
of counts. 

The second count united four several causes of action 
founded upon so many distinct contracts for the transporta- 
tion of lumber at different times. They were improperly 
united in the same count. 

For both reasons, the motion in arrest of judgment should 
have been sustained—Rev. Stat. 1855, p. 1228; Clark v. 
Hann. & St. Jo. R.R., Co. 86 Mo. 202. 

It is difficult to say what or whether any good cause of 
action against the defendant is stated in the second count. 
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It is alleged that the defendant and the Chicago, Burlington 
and Quincy Railroad Company “ confederated together and 
agreed ”’ to transport freight from Chicago to Omaha, N. T., 
at certain fixed rates of freight agreed upon between them 
for the several parts of the connected route, including a line 
of steamers running on the Missouri river from St. Joseph to 
Omaha, owned and conducted by the defendant. It is there 
averred that the plaintiff made his several shipments of 
lumber at different dates at Chicago, and they were received 
for transportation according to the custom established. There 
are no distinct allegations which make the plaintiff a party 
to these agreements or arrangements. There was evidence 
tending to show merely, that there was some understanding 
between the agents of the two railroad companies and the 
line of steamers in relation to the forwarding of freight re- 
ceived for transportation at Chicago, and concerning the 
rates of freight to be charged by each on the several parts of 
the route from Chicago to Omaha. The action was not found- 
ed upon the written freight contracts which were signed 
by the Chicago, Burlington and Quincy Railroad Company, 
and contained an express provision that the company was 
to be responsible only for the delivery of the lumber to the 
next carrier at the termination of their railroad at Quincy. 
They contained also a guarantee by that company that the 
property should be carried over the other parts of the route 
at certain rates of freight therein specified for each. It was 
not shown that the defendant was a party to these contracts, 
otherwise than as they received the several lots of lumber at 
Quincy, under the way-bills for transportation over their 
railroad. It was not denied that the property was safely 
carried to the termination of the railroad at St. Joseph, and 
at the rates guaranteed by the former company. On the 
trial the plaintiff appears to have abandoned the cause of 
action which he had undertaken to state in his petition, 
_ and submitted his case to the jury under instructions pred- 
icated upon a cause of action which was not stated in the 
petition ; the evidence tending to show no more than that 
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the defendant was merely the agent of the first company to 
forward the lumber, and undertook as carrier for its own 
part of the route only. 

It is insisted that the defendant was bound by express 
contract to carry and deliver the lumber of the plaintiff at 
Omaha. No such contract was found, nor do we think it 
can be implied from the mere fact that the property was re- 
ceived under the way-bills for transportation over the rail- 
road at the rates of freight fixed for that part of the whole 
route. No more could be implied than that they undertook 
to carry the property to the end of the railroad and deliver 
it to the next carrier. It was admitted that the defendant 
owned the line of steamers on the Missouri river, and it was 
proved that the manager of the line was conducting it as the 
agent of the defendant, and that it was run as a separate line 
of transportation under the name of the Missouri River Packet 
Line, though in connection with the railroad. The corpora- 
tion had no power by its charter, nor have the officers and 
agents of the company any authority by law, to run a line of 
steamers on the Missouri river as a part of the company’s line 
of transportation, and all contracts made beyond the author- 
ity given by their charter were utterly void —Pearce v. 
Madison & Indianap. R.R. Co., 21 How. (U.S.) 442. We 
need go no further than to say there was nothing in the evi- 
dence from which it can legally be inferred that the defend- 
ant had extended their railroad route to Omaha, N. T., so 
that when they received goods from other railroads at Quin- 
cy, they became bound to carry them to Omaha, or to any 
point beyond the termination of the railroad itself, unless 
they had made some contract to do so. 

On the case made, we think the plaintiff’s instructions that 
were given should have been refused. 

As the case must be reversed mainly upon points of plead- 
ing and evidence, we do not undertake to settle the princi- 
ples of law which may govern when distinct issues are made 
up for trial upon pleadings which may have some approach 
to legal precision. The case as presented here is such an 
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inextricable mass of confusion and disorder, that it would 
be as vain as useless for us to attempt to unravel it, or to 
make a final disposition of the controversy on the merits. 
The plaintiff will have leave to file an amended petition. 

Judgment reversed and the cause remanded. The other 
judges concur. 


Tue City or Sr. JosepH ex rel. AND TO THE USE OF THE 
HANNIBAL AND St. JOSEPH RaILRoaD Company, Appellant, 
v. Epwin H. Savitue, Respondent. 


1. Corporations, Railroad—Authority.—The officers and agents of a railroad 
company have no authority to use the funds of the corporation in running 
a line of steamers in connection with the road, and all contracts for that 
purpose are illegal—Hoagland v. Han. & St. Jo. R.R., ante p. 451. 

2. Revenue—Muntcipal Corporations.—The City of St. Joseph by its charter 
(Sess. Acts 1863-4, p. 430) had authority to levy and collect taxes for 
municipal purposes upon all property, real and personal, within the city 
limits. Steamboats, whose home port and situs was that city and where 
the nominal owners resided, are subject to taxation. 

3. Revenue—Ownership.—For purposes of taxation, possession is prima facie 
evidence of ownership. 


Appeal from Buchanan Circuit Court. 


The plaintiff asked the court to make the following de- 
clarations of law: 

1. The chief office and place of business of a railroad com- 
pany is where the general office of the company is kept, and 
where the chief officers and managing agents of such company 
keep their offices and do the business of the company. 

2. If the court believe from the evidence that the chief 
office and place of business of the relator was in the city of 
Hannibal, in the county of Marion, and State of Missouri, at 
the time of assessing and collecting the taxes sued for, and 
that relator was the owner of the steamboats described in 
the petition, and that said taxes were assessed upon said 
steamboats by the City of St. Joseph, then such assessment 
was made without any authority of law, and the defendant 
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Saville became a trespasser in coercing the collection thereof, 
and it will find for the plaintiff, notwithstanding it may be- 
lieve from the evidence that the superintendent and other 
managing agents of said steamboats resided and kept their 
offices, and did the business of said steamboats, in the city 
of St. Joseph, and that said steamboats were loaded and 
unloaded there, and when not running they were laid up in 
the port of St. Joseph. 

3. It is admitted by the pleadings in this cause that the 
relator was a corporation of the State of Missouri at the 
time of assessing the taxes sued for. 

4, If the court believe from the evidence that the relator 
was the owner of said steamboats at the time of assessing the 
taxes sued for, then such assessment was made without any 
authority of law, and the defendant Saville became a tres- 
_ passer in coercing the collection thereof. 

5. If the court believe from the evidence that said steam- 
boats, or any of them, were not within the limits of the city 
of St. Joseph on the Ist day of May, A. D. 1864, then such 
steamboats were not subject to taxation by the City of St. 
Joseph, and the court will find for the plaintiff as to such 
steamboats or steamboat. 

6. If the court believe from thé evidence that the relator 
was the owner of the steamboat J. H. Lacy at the time of 
assessing the taxes sued for, and that said steamboat was 
not within the limits of the city of St. Joseph on the 1st 
day of May, A. D. 1864, and never had been prior thereto, 
then the assessment thereon of the taxes described in the 
petition was made without any authority of law, the court 
will find for the plaintiff as to the taxes so assessed and 
collected. : 

T. If the court believe from the evidence that the relator 
was owner of said steamboats at the time of assessing said 
taxes, and that the same were assessed in the name of the 
Missouri River Packet Company, then such assessment was 
made without any authority of law, and the court will find 
for the plaintiff. 
30—VOL. XXXIX. 
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8. The ordinances read in evidence do not authorize the 
assessment of any taxes on the property of the Hannibal and 
St. Joseph Railroad Company to pay the St. Joseph and 
Topeka Railroad bonds, or the Roseport aad Maryville Rail- 
road bonds. 

9. The ordinances read in evidence do not authorize the 
assessment of taxes on property of the Hannibal and St, ' 
Joseph Railroad Company for the special tax of 1864. 

10. The ordinances read in evidence only authorize the 
assessment of taxes on the stock of the Hannibal and St. 
Joseph Company in the hands of stockholders, and not upon 
the property in the hands of said company. 

The court gave the 1st, 3d, and 6th, and refused the oiher 
instructions, to which plaintiff excepted. 


Carr, and Hall § Oliver, for appellants. 


I. The court below should have received in evidence the 
certificates of enrolment of the steamboats of relator, taxed 
by the City of St. Joseph. Those certificates prove that the 

edomicil of said boat was not St. Joseph, where they were 
assessed, and that said boats were consequently not subject 
to taxation by said city—Hays v. Pacific Mail Co., 17 How. 
596; 23 N. Y. (9 BE. D. Smith,) 224. 

II. The ordinance of 23d of August, 1864, did not author- 
ize the assessment of relator’s boats for the special tax of 
1864. That ordinance taxes only such property within the 
city limits “as is made taxable by law.’’ What is meant by 
*“ property made taxable by law”? ‘“ Made’’ implies some- 
thing more than authorized or permitted. 

It is said relator’s property is subject to the special tax of 
1864, because the city charter authorizes the city to tax all 
property within the city limits, and relator’s property being 
within the city limits, was liable to be taxed by the city. In 
other words, the term in the ordinance of 23d of August, 
1864, “made taxable by law,” simply means “liable to be 
taxed under the city charter.” If the construction be true, 
the words “ made taxable by law” are without meaning, and 
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the ordinance would have had the same signification if these 
words had been omitted altogether. That certainly was not 
the understanding of those who passed the ordinance. The 
ordinance imposing taxes for general purposes merely direct 
taxes to be imposed on all property within the city without 
any limitation; but when special taxes are imposed the 
language is changed, and words of limitation and restriction 
are used, because it was not intended that all property 
should pay the special tax. 

The steamboats were not assessed to the owners, as re- 
quired by city ordinance. The city ordinances read in evi- 
dence taxed only the stock of the Hannibal and St. Joseph 
Railroad Company in the hands of its stockholders—Ban- 
gor v. Piscataqua R.R. Co., 21 Maine, 534; Redf. on Railw. 
527-9, 5381; 23 N. Y. 224; Ang. & Ames on Corp. § 460-1; 
Groves v. Slaughter, 15 Pet. 449; Rev. Stat. Mo. 1855, p. 
412, § 8; 4 Mete. 187; 10 Mass. 517; 14 Mo. 314; 8 Watts, 
289; 30 Mo. 560. 


Vories & Vories, for respondent. 


The only two allegations of fact in the petition relied on 
by the plaintiff to show the illegality of the levy of the taxes 
collected were Ist, that the chief office and place of busi- 
ness of plaintiff was in Hannibal, in Marion county; and 2d, 
that said steamboats were by the laws of this State exempt 
from taxation. There was no allegation that they were 
either taxed or taxable elsewhere than in the city of St. 
Joseph. Again, if these boats were taxable at all by the 
City of St. Joseph, it was because they were personal property 
within the city limits. 

The statute of this State to provide for the levying and 
collecting of the revenue for State and county purposes, 
provides specifically what property shall be the subject of tax- 
ation, and amongst other articles enumerated are “ shares of 
stock in banks and other incorporated companies, excepting 
manufacturing companies, the property of which alone shall 
be taxed, and all property owned by incorporated com- 
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panies, over and above their capital stock,” &. Now 
if the State should levy a tax on the “shares of stock,” 
and then tax the very property represented by the shares 
of stock, this would be double taxation; but it would be 
competent for the Legislature to adopt whatever plan it 
may think proper, either to tax the stock and reach the 
‘ property in that way, or to directly tax the property as 
property. In authorizing the city to levy and collect a tax, 
the Legislature has adopted the latter plan, that is, to 
confine the city to levying a tax on property, and to give 
her no power to tax shares in stock—Acts 1864, p. 430-1; 
R. C. 1855, p. 1822, et seq.; H. & St. Jo. R.R. Co. v. Shack- 
lett, 830 Mo. 550. 

The only question to be considered is whether these boats 
were personal property within the city limits, and if so, 
whether they were exempted from taxation by the city. 
For it will be observed that the power conferred on the city 
by the Legislature was to levy and collect a tax on property, 
“both real and personal, within the limits of the city;” not 
upon shares of stock, but on real and personal property 
within the limits of the city; and this is the only way she 
can tax, so that there can be no double taxation by the city. 
The proper place to tax these boats, or any boats, even for 
State and county purposes, is the situs from which they 
depart. The case of Hays v. The Pacif. Mail Steamship Co., 
17 How., does not conflict with this rule; and the case of 
Mohawk & Hudson R.R. Co. v. Clute et al., 4 Paige, 384, 
was decided on a special statute, requiring the property to 
be assessed in a particular place, &c. The exemption of 
the property of the plaintiff from State and county taxation: 
by the Legislature did not have the effect to exempt said 
property from taxation by the City of St. Joseph, provided 
plaintiff chose to keep its property within the city limits, and 
thereby avail itself of the benefit and protection of the laws, 
regulations and government furnished by the city—Arnold 
v. City of Lexington, 30 Mo. 480; Providence Bk. v. Billings 
et al., 4 Pet. 560-1; Wilks v. City of Pekin, 19 Ills. 16. 
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It is not within the scope or purview of the business of a 
railroad to own and run a line of boats on the river, nor is 
such business within the object of the act incorporating the 
Hannibal and St. Joseph Railroad Company; wherefore it 
could not as a corporation own said boats ; and if it has paid 
taxes levied on property belonging to another, and the taxes 
being assessed against another, there is no rule of law by 
which it can recover said money back, as there was in such 
case no compulsion on it to pay the money. 

No suit can be maintained against a collector and his sure- 
ties on their bonds when the collector is merely following 
the directions of the law and the precept in his hands; pro- 
vided the authority from whence the precept emanated had 
jurisdiction of the subject matter; and as the assessor in this 
case had jurisdiction of the subject matter of taxing personal 
property, and as he levied said taxes and placed the tax book 
in the hands of the collector, he is protected thereby, and 
cannot be made responsible for the mistakes of others, even 
if mistakes have been made—Foxcraft v. Nevins, 4 Greenl. 
172; Keller v. Savage, 17 Me. 444; S. C. 20 Me. 189 ; Cald- 
well v. Hawkins, 40 Me. 526, and cases cited. 


Homes, Judge, delivered the opinion of the court. 


The suit is upon the official bond of the collector of the 
City of St. Joseph. Its object is to recover back certain taxes 
levied and collected for municipal purposes, under the char- 
ter and ordinances of the city. No question is made but 
that the payment was compulsory. The claim rests upon 
the general ground that the property taxed was not subject 
to taxation by the city, was not assessed to the right owner, 
and was illegally collected. 

The taxes were levied upon five steamboats running as one 
line of steamers on the Missouri river, and from St. Joseph 
to Omaha and to Leavenworth and to intermediate points, 
under the name of the Missouri River Packet Line. The 
business was done in the name and style of the Missouri 
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River Packet Company. St Joseph was the home port and 
the principal office, and the books of the company were kept, 
in the charge of their clerk, within the limits of the city. 
The clerk gave in the property to the collector for assess- 
ment, and it was assessed in the name of the company. The 
line of steamers was run under the management and immedi- 
ate control of an agent, and it was conducted and held out 
to the world as an independent enterprise, doing business on 
its own account under that name. 


The agent of this company paid the taxes under the com- 
pulsion of a levy, and under a written protest that the prop- 
erty was not owned by the company, but the real owner was 
the relator, and that the property was exempt from taxation 
as belonging to the Hannibal and St. Joseph Railroad Com- 
pany, whose principal office was at Hannibal. 

It appeared in evidence that the officers and agents of the 
railroad company had established this line of steamers with 
the funds of the corporation and were running it in connec- 
tion with the railroad, and accounted to the company for the 
profits. It would seem to be well settled that an enterprise 
of this nature was clearly beyond the powers given to that 
corporation by its charter—Pearce v. Madison & Indianapo- 
lis R.R. Co., 21 How. (U. 8S.) 441; Hoagland v. Hann. & 
St. Jo. R.R. Co., ante p. 451. To allow this plaintiff to re- 
cover here would be to give sanction to a transaction which 
was illegal, and to contracts and arrangements which must 
be held to be utterly void for want of lawful authority to 
make them. All the world, dealing with the corporation, is 
bound to take notice of its charter, and to know its lawful 
powers; whether the officers or persons who appropriated 
the funds of the corporation to this enterprise, and con- 
ducted this business in the name of the Missouri River 
Packet Company, thereby became a private partnership do- 
ing business on their own account, or in what manner they 
might be held responsible to the corporation for this misap- 
propriation of its funds, or be held to account for the mon- 
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eys invested in this property, we need not now undertake to 
inquire. 

The agent who paid the taxes, paid them for the owner. 
The ostensible owner was the Missouri River Packet Com- 
pany. Whether this company was composed of the individ- 
uals, this agent included, who managed the affairs and had 
the possession and control of the property, we do not see 
but that they had the same authority to pay these taxes, 
that they had to conduct the whole enterprise. The prop- 
erty was in their possession, and possession was at least 
prima facie evidence of ownership. 

For all the purposes of this case, we must hold that the 
corporation was not the legal owner, whatever equitable 
rights it may have had in the premises. 

The city of St. Joseph was the situs and home port of 
these steamboats, and from which they went and returned. 
The property was within the municipal corporation and in 
the hands and control of the owners, or of the agents of the 
owners, whoever they were; and this was enough to make it 
subject to taxation there for city purposes—Hoyt v. Commis- 
soners of Taxes, 23 N. Y. 224. The city had express au- 
thority by its charter to levy and collect taxes for municipal 
purposes on all property, real or personal, within the city 
limits—Laws of 1863-4, p. 480, § 8. It was provéd on the 
trial that one of these steamboats had never been at St. 
Joseph; it was found by the verdict not to have been sub- 
ject to taxation within the city limits, and accordingly the 
plaintiff had judgment to recover the amount paid for taxes 
thereon. Of this neither party complains. 

These points effectually dispose of the whole case. There 
is no occasion to notice other questions which were made the 
subject of argument. 


Judgment affirmed. The other judges concur. 
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NaTHAN A. WinteERS, Respondent, v. THE HANNIBAL AND Sr. 
JosEPH RaILRoaD Company, Appellant. 


1. Damages—Negligence—Practice—Instructions.—In an action against a carrier 
for injuries toa passenger caused by the negligence of the carrier, the court 
should not give instructions upon the subject of plaintiff’s contributory neg- 
ligence unless warranted by the evidence. Where the evidence showed that 
the passenger was injured while sitting in his seat in a railroad car and 
resting his head on his arm, which rested on the window-sill of the car, 
by the car coming in contact with the corner of a wrecked car which had 
not been sufficiently removed from the track ; held, that there was no proper 
case made by the evidence for instructions upon the subject of contributory 
negligence. 

. Damages—Negligence—Evidence.—In an actian for damages to the person of 
plaintiff caused by the negligence of defendant, the plaintiff may show his 
condition and situation in life and that of his family to enable the jury to 
estimate the amount of damages. 


Appeal from Livingston Circuit Court. 


The plaintiff moved the court to instruct the jury as fol- 
lows: 


1. If the jury find from the testimony that the train in 
which plaintiff was riding was stopped in consequence of a 
car or cars being off the track, and that defendant, by its 
agents or servants, moved said car or cars off the track, or 
caused it to be done, but left the same so near the track of 
the road that it came in collision with or scraped against the 
car in which plaintiff was riding, and that plaintiff was in- 
jured thereby, the jury must ‘find for the plaintiff, unless 
they further find that at the same time of the injury plaintiff 
was guilty of a want of ordinary care and prudence, which 
directly contributed to the injury. 


2. It was no want of ordinary care and prudence on the 
part of the plaintiff to have had his elbow or arm on the 
window-sill ; and if the defendant, by its agents or servants, 
left the wrecked car or cars nearer the track than heavy ob- 
jects were ordinarily permitted by the company to remain, 
and so near that the passengers on the train in which plain- 
tiff was riding were liable to have their arms caught if lying 
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out of the windows, and that defendant, by its agents or serv- 
ants, failed to give such notice to the plaintiff as to put him 
effectually on his guard, and that plaintiff was injured by 
having his arm caught or struck by such wrecked cars, or 
by the same coming in collision with or scraping against the 
car in which the plaintiff was riding, the jury must find for 
the plaintiff; yet if the jury find that plaintiff’s arm or elbow 
projected out of the window at the time of the injury, it is a 
circumstance from which they may infer a want of ordinary 
care on his part. 

3. If the jury find from the testimony that the defendant, 
by his agents or servants, left a wrecked car so near the track 
as to endanger the safety of the passengers on the train in 
which plaintiff was riding ; and they further find that plain- 
tiff, while on defendant’s train, was injured in passing it, the 
jury must find for the plaintiff, unless they also find that 
plaintiff had timely notice of such increased danger prior to 
the injury, and that after so having notice plaintiff was guilty 
of a want of ordinary care and prudence which directly con- 
tributed to the injury. 

4, The plaintiff was not bound to select a seat so as to in- 
cur the least hazard; he need only to have been, at the time 
of the injury, where it was prudent for him ordinarily to be, 
to entitle him to recover for an injury produced by the slight- 
est negligence of defendant. 

5. If the jury find from the testimony that defendant, by 
its agents or servants, in the matter of moving the wrecked 
car from the road, or in running the car in which plaintiff 
was riding, thereby failed to exert the utmost care and vigi- 
lance to secure the safety of the passengers ; or that defend- 
ant, by its agents or servants, was guilty of the slightest 
negligence, and that plaintiff was injured by such failure or 
negligence, they must find for the plaintiff, unless they fur- 
ther find that plaintiff by a want of ordinary care and pru- 
dence directly contributed to the injury. 

6. If the jury find for the plaintiff, they will assess his 
damages at such sum, not exceeding ten thousand dollars, 
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as the jury may believe from the testimony the plaintiff has 
sustained ; and in estimating the damages the jury may take 
into consideration plaintiff’s condition in life, his pursuits 
and the nature of his business, the bodily pains and suffer- 
ings resulting from his injuries, as well as his loss of time, 
expenses of cure, and the direct pecuniary loss, past and pro- 
spective, from the privation of the full use of his arm; but, 
in estimating any prospective future loss, the jury must be 
governed by the evidence, and not by.mere speculation. 

Which the court gave, and defendant excepted. 

At the instance of defendant, the court instructed the jury 
‘as follows : 

1. Toentitle the plaintiff to recover in this action, the jury 
must be satisfied from the evidence that plaintiff was injured 
through the negligence of defendant or its agents. 

2. If the jury believe from the evidence that negligence 
or want of ordinary care on the part of plaintiff contributed 
in any degree to the injury of plaintiff, he cannot recover. 

8. To entitle the plaintiff to recover, the jury must be sat- 
isfied from the evidence, not from speculation, that the neg- 
ligence of defendant, or his agents or servants, alone caused 
the injury sued for. 

4. Defendant only contracted to carry the plaintiff safely 
while he kept within the car of defendant. 

5. If the jury find for plaintiff, they will find for him the 
actual damage sustained by him in consequence of the inju- 
ries the jury may believe from the evidence he received, but 
they will not find vindictive or exemplary damages. 

6. If the jury believe from the evidence that the plaintiff 
knew the condition of the wreck in proof, and, so knowing, 
permitted his arm to rest on the window-sill of the car in 
which he was passenger at the time said car was passing said 
wreck, in such way that his arm projected outside of said car, 
then he.was guilty of such negligence as will prevent his re- 
covery in this case, provided the jury believe from the evi- 
dence that plaintiff was injured by said wreck striking or 
rubbing the car in which plaintiff was passenger. 
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The defendant moved the court to give the following in- 
structions : 

1. If the jury believe from the evidence that the plaintiff 
sustained the injury sued for by reason of the position of his 
body, and his having his arm projecting outside of the win- 
dow of the coach in which he was riding at the time of 
receiving said injury, they will find for the defendant, not- 
withstanding they may believe from the evidence that the 
defendant suffered a wrecked car to remain so close to the 
track of defendant’s road that said coach could not run by 
said wrecked car without being scraped by said wrecked car, 
and that plaintiff would not have sustained said injury if said 
wrecked car had not been suffered to remain so close to said 
track. 

2. If the jury believe from the evidence that plaintiff’s 
arm and elbow were outside of the window of the car when 
the injury sued for was received, it was an act of negligence 
on the part of plaintiff, and he cannot recover for said injury. 

Which the court refused, and defendant excepted. 


Carr, and Hall § Oliver, for appellant. 


I. The court below erred in allowing the witness, Dr. 
Warren Johnson, to state the number of children the plain- 
tiff had, or to state upon whom*his family was dependent 
for support. The evidence was incompetent and irrelevant, 
besides unfair to the defendant, because it was calculated to 
mislead the jury and induce them to assess the damages 
. much higher than they would otherwise do. The evidence 
was not proper to go to the jury on the question of damage, 
or any other issue presented by the record; it was wholly 
inadmissible—Shaw v. Boston, &c. R.R. Co., 8 Gray, 45; 4 
Gray, 333; 8 Barr. 481; Lincoln v. Saratoga & Sch. R.R. 
Co., 23 Wend. 424. 

II. The court below erred in giving the 2d instruction for 
plaintiff, because in it the court decides what was not ordi- 
nary care, and virtually takes the question from the jury. 
It was the province of the jury to determine the question of 
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negligence or want of ordinary care on the part of the plain- 
tiff from the facts proved in the cause, and not for the court 
to decide the question as one of law—19 Cow. 566; 2 Am. 
Railw. Cas. 115; 2 Redf. on Railw. 331, 394; Kennedy v. 
N. Mo. R.R. Co., 36 Mo. 364; Boland et ux. v. N. Mo. R.R. 
Co., 36 Mo. 491; 37 Mo. 247; Holbrook et ux. v. Utica & 
Sch. R. Co., 2 Kern. 236; 49 Penn. Stat. 60; 15 N. Y. 380; 
22 N. Y.191; 13 N. Y. 526; 24 How. Pr. 97; 24.N. Y. 480; 
1 Allen, 187; 18 N.Y. 422; 25 Barb. 600; 13 Barb. 9. 

III. The verdict of the jury was glaringly against the evi- 
dence and the weight of evidence in the cause, and therefore 
the court below erred in overruling the motion to set aside 
the verdict and grant a new trial. 

IV. The defendant was entitled to the opinion of experts 
in the structure of cars; on the nature of motive power, and 
in running and conducting trains on the Hannibal and St. Jo- 
seph railroad; and on the facts and circumstances, proved 
in the cause, as to the probability of plaintiff heving been in- 
jured in the manner described in his petition if he had kept 
his arm and head inside of the car in which he was riding. 
The court below therefore erred in refusing to permit wit- 
nesses McEntyre and Tower to state their opinion on that 
point—1 Greenl. Ev. § 440, and note; Redf. on Railw. 144, . 
and notes; Neis v. Brown; 38 Eng. Com. L. R: 352; Mat- 
toon v. Nesbit, 12 id. 51. 

VY. The instructions given for the respondent are incon- 
sistent— Wood v. Steamb’t Fleetwood, 19 Mo. 529. The in- 
structions given for the respondent are contradictory to those . 
given for the appellant—Schneer v. Lemp, 12 Mo. 142. 

The respondent’s own conduct contributed to his injury, 
and he in consequence thereof cannot recover, although the 
appellant was likewise guilty of negligence—Ernst. v. Hud- 
son Riv. R. Co., 24 How. 97; Gahagan, Adm’x. v. Boston 
& L. R. Co., 14 Wend. 187; Wild v. Hudson Riv. R. Co., 24 
N. Y. 480; Stevens v. Oswego & Syr. R. Co., 18 N. Y. 422; 
Brooks v. Buff. & Niag. F. R.R. Co., 25 Barb. 600 ; Harding 
v. N. Y. & Erie R. Co., 13 Barb. 49. 
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Vories, Shanklin, and Richardson, for respondent. 


I, The evidence to prove the number of plaintiff’s children 
was withdrawn ; and if it had not been, it has done the de- 
fendant no injury, as the whole case was properly submitted 
to the jury in reference to the damages, so that no injury 
could have resulted to the defendant even if the evidence 
was improper, and therefore the case ought not to be revers- 
ed—R. C. 1855, p. 690, § 5. This evidence was virtually 
withdrawn from the jury by the instructions as to the dam- 
ages—Knox v. Hunt et al., 18 Mo. 174; 1 Kern. 416. 


II. The evidence offered by the defendant to prove the 
opinion of witnesses in reference to the cause of the injury 
was properly excluded. The opinion of experts are only 
admitted when deduced from facts of which the witness’ pro- 
fession or trade gives him a peculiar knowledge—Smith v. 
Gugerty, 4 Barb. (S. C.) 614; Haye v. Edwards, 4 Barb. 
(S. C.) 256; Livingston v. Cox, 8 Watts & S. 61; 1 Greenl. 
Ev. § 440; 1 Denio, 281. In this case the evidence asked 
for was not peculiar to any profession or trade, but common 
to all sensible men. 

III. The instructions given by the court properly present- 
ed the case to the jury, telling them what was contributive 
negligence as a mixed question of law and fact, so that they 
would have no difficulty in finding a proper verdict—Bridge 
v. Grand Trunk Railw. Co., 3 Mees. & W. 244; Stokes v. 
Saltonstall, 13 Pet. 181; Marriatt v. Stanly, 1 Mann. & Gr. 
568; Butterfield v. Forester, 11 East. 60; 2 Greenl. Ev. p. 
310, and n. 1, § 220. 

IV. The 2d instruction, when all construed together, only 
fairly tells the jury what constitutes ordinary care; or, in 
other words, gives them a definition of the term “ ordinary 
care,” which was proper. In doing this, the court had a 
right to hypothecate certain facts, and then tell the jury that 
such facts, unsupported by other evidence, did not amount 
to want of ordinary care, and leave it to the jury to find 
whether any facts existed which would constitute negligence, 
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the question being a mixed question of law and fact—Foot 
v. Wiswall, 14 Johns. 304; Hartfield v. Roher, 21 Wend. 
615. 

V. The court properly refused the defendant’s last two 
instructions, as the law had been well given in the other in- 
structions, and as they did not contain good law, and hence 
its motion for a new trial was properly overruled. 

VI. In this case negligence was presumed by the injury 
to plaintiff, and still by the instructions of the court the onus 
was placed on the plaintiff to prove the negligence of defend- 
ant; and if with this disadvantage the jury has found for 
plaintiff, the judgment ought not to be reversed—Holbrook 
et ux. v. Utica & Sch. R.R. Co., 16 Barb. 113; Hageman 
v. Western R.R., 16 Barb. 353, and cases cited ; Smith v. Han. 
& St. Jo. R.R. Co., 37 Mo. 287; Redf. on Railw. 323 et seq., 
and cases cited. 


Hotmes, Judge, delivered the opinion of the court. 


The plaintiff sued for damages for an injury to his person, 
while riding as a passenger on the defendant’s railroad, oc- 
casioned by the negligence and unskilfulness of the officers 
and agents in running, managing and conducting the train of 
cars, and in negligently suffering a wrecked train of freight 
cars to remain upon the side of the railroad so near to the 
track that the passenger train in passing came in contact 
therewith, whereby the plaintiff was seriously bruised, and 
his arm broken and permanently disabled. 

The answer denied all negligence, and averred careless- 
ness in the plaintiff in negligently thrusting his elbow out at 
the window and resting his head on his arm against the win- 
dow, and sitting in a careless position. 

A verdict was rendered for the plaintiff for $2,500 dam- 
ages, and the defendant brings this case up by appeal. 

The evidence fully sustained the allegations of the peti- 
tion, and showed a case of gross negligence on the part of 
the officers conducting the train in attempting to run the 
train by the obstructions before they had been removed suf- 
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ficiently out of the way to avoid a collision with the passen- 
ger cars. The defendant failed to show any negligence what- 
ever on the part of the plaintiff. He was simply resting his 
elbow on the window-sill, and his head upon his arm, sitting 
in a natural and not unusual position in his seat in the car, 
apparently unsuspecting of any danger. The car suddenly 
came in contract with a corner of the wrecked freight car, 
crashing against the window of the passenger car where the 
plaintiff was sitting and inflicting the injuries complained of. 
We do not think the evidence presented a proper case for 
instructions on the subject of contributory negligence. 

The instructions which were given for the plaintiff appear 
to have been entirely correct, and more favorable for the de- 
fendant than he was entitled to expect. 

In the refusal of the instructions which were refused for 
the defendant we find no error; the evidence did not war- 
rant the giving of such instructions; there was nothing in it 
which could properly be said to show any negligence that 
produced or contributed to produce the accident and injury. 
The negligence of the defendant’s agents was manifestly the 
sole cause of the accident. 

On the trial, the plaintiff’s counsel asked the witness how 
many children the plaintiff had; he answered, “ six.”” The 
defendant then objected to the admission of this testimony, 
and his objection was overruled and an exception taken. 
The plaintiff thereupon withdrew the question and answer. 
The defendant insists here that he was prejudiced by this evi- 
dence. Even if this testimony had been inadmissible, it was 
withdrawn from the consideration of the jury ; and any im- 
pression it may have made upon their minds would be an in- 
sufficient ground for setting aside a verdict and judgment. 
But we are of the opinion that it was competent evidence in 
a case like this; not that the fact itself would be a ground 
of damages, but that it was proper to show the condition and 
situation in life of the party injured, by way of enabling the 
jury to estimate the amount of damage done to him. His 
arm was crippled for life, and both he and his family were 
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dependent, in some measure at least, upon his labor for their 
support. It is not objected that the damages are excessive, 
and they would appear to have been moderate enough. We 
do not think there is any ground here for reversing the 
judgment. 

The defendant further insists upon his exception to the 
exclusion of the opinion of a witness of the defendant as to 
whether or not “ the plaintiff would likely have received the 
injury he did ifhis arm and elbow had been inside the car.” 
To this it is sufficient to say that the opinions of the witness 
were not admissible at all. The ground taken, that it was 
the opinion of an expert, is merely futile. The answers 
could have been nothing more than any man of common 
sense would know as well as the witness without any proof 
at all. We discover no ground whatever for disturbing the 
judgment. 

Judgment affirmed. The other judges concur. 


Tue City or St. JosepuH, Respondent, v. HANNIBAL AND St. 
JOSEPH RatLRoaD Company, Appellant. 


Revenue—Municipal Corporations—Railroad Corporations.—The City of St. Jo- 
seph, by its charter (Sess. Acts, 1863-4, p. 431), had authority to levy and 
collect a tax upon the real property of the Hannibal and St. Joseph Rail- 
road Company situate within the chartered limits of said city. The ex- 
emption from State and county taxation upon the stock of said company 
by its charter did not prevent the Legislature from repealing the exemp- 
tion, or subjecting the corporation to further taxation. The subjecting 
the property of said company to taxation for municipal purposes was not a 
double taxation. 


Appeal from Buchanan Circuit Court. 


Carr, and Hali § Oliver, for appellant. 
H. M. & A. H. Vories, for respondent. 


The exemption in the charter from all State and county 
taxes does not exempt the property from city taxes when 
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the property is in the city limits; but on the contrary, by 
implication at least, leaves the city at liberty to tax the 
property of the railroad situate in her jurisdiction ; and if 
the railroad company will have or own property in a city, 
which receives the protection of the police of the city, she 
must, like individuals, pay her proportion of the cost thereof 
—City of Lexington v. Aull, 80 Mo. 480; Shacklett v. Han. 
& St. Jo. R.R. Co., 30 Mo. 433. 

The Legislature had a right and did authorize the City 
of St. Joseph to levy and collect taxes of and from railroad 
corporations in the same manner, and to the same extent, 
as from individuals, and further provided that no exemp- 
tions made by any law previously should operate against 
the authority thus given—Acts 1863-4, pp. 480-1 & 433. 

The right to tax is incident to all governments, and its 
relinquishment is not to be inferred or to be deduced by 
arguments—City of Lexington v. Aull, above cited; Provi- 
dence Bank v. Billings et al., 4 Pet. 560; Hanna v. Board 
of Commissioners, 8 Blackf. 352. 

If the charter of the railroad company could by possibility 
be construed to exempt the property of the railroad from 
city taxes, then the act of 1863-4 above referred, to being 
wholly inconsistent with said exemption, repealed the same 
as far as the city was concerned. This the legislature had 
power to do—Cases above cited; The Columbiana Manuf. Co. 
v. Vanderpool, 4 Cow. 556; Redf. on Railw. 533, § 11. 


Houtmes, Judge, delivered the opinion of the court. 


This was a proceeding on the part of the collector of the 
City of St. Joseph before the city recorder, under the char- 
ter and ordinances, to obtain judgment against certain real 
estate of the defendant, situate within the corporate limits 
of the city, for the amount of taxes thereon levied for muni- 
cipal purposes which were unpaid. The plaintiff had judg- 
ment, and the case was appealed to the Circuit Court of 
Buchanan county, where it was affirmed, and now comes up 
by appeal to this court. | 
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It was admitted that the taxes were regularly assessed, 
and that the proceedings were had in accordance with the 
ordinances. The ground assigned for error is substantially 
that the property was exempt from taxation by the statute 
laws of the State, and was not subject to taxation for city 
purposes. It was not denied that the city charter gave the 
corporation full power to levy taxes for municipal purposes, 
on all property situate within the city limits, whether real 
or personal, and to levy and collect taxes from railroad cor- 
porations as well as from individuals—Laws of 1863-4, p. 
431. But it is insisted that the ordinances and charter only 
authorized the stock of the railroad company to be taxed, 
and not the property itself; that the stock represented all 
the property of the company, and that if the real estate were 
taxed as such there would be a double taxation. 

The charter of the defendant provided that the stock of 
the company should be exempt from all State and county 
taxes. The third section of the act of the General Assembly 
of September 20, 1852 (R.R. Laws, 115), required the com- 
pany to pay into the State treasury “a sum of money equal 
to the amount of the State tax on other real and personal 
property of like value, for that year, upon the actual value 
of the road-bed, buildings, machinery, engines, cars, and 
other property of said company,” in consideration of the 
grant of land therein made by the State to said corporation ; 
and it was decided in the case of the Hann. & St. Jo. R.R. 
Co. v. Shacklett, 30 Mo. 560, that the property of the com- 
pany, “consisting of the road-bed, depots, cars, locomotives, 
and all the real and personal property necessary to the oper- 
ation of the road,” was not subject to taxation for State and 
county purposes, in any county, under the general revenue 
law, which enumerated as objects of taxation “all shares 
of stock in banks and other incorporated companies,” and 
“all property owned by incorporated companies over and 
above their capital stock,’ for the reason that the stock of 
the company was exempt by its charter from all State and 
county taxes, and that the property aforesaid was repre- 
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sented by the stock, and could not be taxed twice. The 
point there determined was, that the general revenue law did 
not include, nor intend to include, the stock of this corpo- 
ration, which was exempted by another act, nor the lands 
granted to it by the State lying in any county as being 
property “‘ over and above their capital stock ;” for it was 
considered in that case, as well as in the case of the State v. 
The Hann. & St. Jo. R.R. Co. 87 Mo. 265, that the capital 
stock represented those lands so granted, as well as all other 
property of the company, and that a double taxation for the 
same purposes was not intended by the Legislature. 

Now there is nothing in these decisions which denies to 
the Legislature the power to repeal those exemptions, or to 
subject this corporation, or its property, to further taxation 
in addition to that which was imposed as a consideration for 
the grant of lands, in case they should see fit to do so by 
clear intent and express enactment. The charter acts incor- 
porating the City of St. Joseph give an unequivocal authority 
to the city to tax the real estate of the defendant lying 
within the corporate limits for municipal purposes. There 
can be no doubt of the power of the Legislature to repeal a 
temporary rate of taxation, and impose another and higher 
rate, or additional taxes, by virtue of the State sovereignty 
over the whole subject of taxation, unless there has been 
some express contract in limitation of the power upon a con- - 
sideration deemed to be a part of the value of the grant of 
a charter—Redf. on Railw. 503, 533, n.; Gwinn v. Tax Ap. 
Ct., 3 How. (U. S.) 183; Providence Bank v. Billings, 4 Pet. 
574. By her charter the stock of this corporation was ex- 
empted from taxation for State and county purposes. By 
the act of 1852, the Company was subjected to taxation on 
her property for State purposes, in consideration of the 
grant of lands as it was expressed, and the company accepted 
the grant with the conditions. But it does not follow that 
the State had either by the charter given, or by the statute, 
set any limit upon the sovereign power to subject the cor- 
poration, or its property, to taxation within the limits of a 
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city for municipal purposes. Nor is this to be deemed a 
double taxation; it is only an additional tax for another 
purpose. It is neither a State nor a county tax; it is a city 
tax, and for objects in the benefits of which this defendant 
participates in common with the rest of the citizens. We 
see no reason to doubt of its validity. That the stock of 
this corporation has been hitherto exempt from taxation for 
State and county purposes would seem to be no good reason 
why this real estate should not be taxed for city purposes— 
City of Lexington v. Aull, 30 Mo. 480. 

The judgment will be affirmed. The other judges concur. 


———_+930e,-—__ 


Wiiuiam C. Rusy, Respondent, v. THe HANNIBAL AND St. 
JOSEPH RaiLroaD Company, Appellant. 


Justices’ Courts—Transcript—E recution.—A copy from the docket of a justice 
of the peace, certifying that an execution issued to the constable of the 
township in which defendant resided, and setting out the return of the 
constable of nulla bona, is prima facie evidence to authorize the clerk of the 
Circuit Court to issue an execution upon the transcript of the justice’s 
judgment filed in his office. Upon a motion to quash such execution, the 
defendant may show any defect or irregularity in the justice’s process or 
constable’s return. : 


Appeal from Macon Circuit Court. 


Carr, and Hall & Oliver, for appellant. 


The appellant makes the following points in this record : 


There is a great difference between the case of an execu- 
tion on a transcript without a strict compliance with all the 
pre-requisites of the statute, and a sale and purchase under 
such execution by an innocent purchaser for value, and the 
case of an execution issued on such transcript without a 
strict compliance with all the pre-requisites of the statute 
in such case made and provided, and a motion made by the 
defendant in such execution at the return term to quash 
such execution for want of such compliance. In the latter 





FEBRUARY TERM, 1867. 





Ruby v. Hann. & St. Jo. R.R. Co. 





case, 2 motion to quash will always be sustained. In the 
former case, the sale on grounds of public policy will be sus- 
tained, at least where the validity of such sale is questioned 
in a collateral proceeding. 

Now here is a direct proceeding to quash the execu- 
tion issued in this case. The clerk was only authorized to 
issue an execution “when an execution shall have been 
issued by the justice,” and returned “ that the defendant had 
no goods or chattels whereof to levy the same ””—R. C. 1855, 
p. 961-2, § 17. The clerk issued such execution without 
any authority of law. He had no evidence in his office that 
a legal and valid execution had been issued by the justice 
by whom the judgment had been rendered, and returned 
that “the defendant had no goods nor chattels whereof to 
levy the same,” so as to authorize him to issue such execu- 
tion. This was a condition precedent ; it was not complied 
with. The justice is not authorized to determine whether 
the execution issued is a legal and valid execution. All he 
is authorized to do is to certify a copy of the execution and 
return thereon to the clerk, and then the clerk can determ- 
ine whether such execution and return are in conformity 
with the law. If they are, then, and not till then, is he 
authorized to issue an execution on such transcript—Carr v. 
Youse, ante p. 346; Coonce v. Munday, 3 Mo. 264; Burk v. 
Currey, 4 Mo. 116; R. C. 1855, p. 727, § 22. 


Prewitt, for respondent. 


I. The law only requires an execution from the justice to 
issue before one can be issued by the Circuit Court, if the 
defendant is a resident of the county. 


II. The record of the justice filed in the circuit clerk’s 
office, and recorded in the transcript book, shows that the 
parties appeared, and had a trial, and judgment for plain- 
tiff, and execution thereon issued to the township in which 
suit was brought, and in which defendant resides, if it re- 
sides in the county, returnable in sixty days, and returned 
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“no property found.” Nothing more can be required—25 
Mo. 334; R. C. 1855, p. 961. 


Waaner, Judge, delivered the opinion of the court. 


This is an appeal from a judgment of the Circuit Court 
of Macon county, overruling a motion filed by the appel- 
lant to quash an execution issued by the circuit clerk of 
said county in favor of the respondent, and against the ap- 
pellant. The execution was issued on a transcript of a judg- 
ment rendered before a justice of the peace, and only filed 
in the office of the clerk of the Circuit Court. The material 
grounds relied on to invalidate the execution and reverse 
the judgment of the Circuit Court are, that there was no 
evidence on file in the court, or with the clerk thereof, to 
show that an execution had been issued by the justice, 
directed to the constable of the township in which the 
defendant resided, and returned that the defendant had 
no goods or chattels whereon to levy the same, prior to 
issuing the execution by the clerk of the Circuit Court to 
the sheriff, and that there was no sufficient return made 
by the constable to authorize the clerk of the court to issue 
an execution on the transcript, because it did not appear 
that the return was signed by the constable. The transcript 
was filed in the clerk’s office before the execution was re- 
turned, by the constable, and the evidence on which the clerk 
acted in issuing the execution, that the law had been com- 
plied with, and that the constable had made his return of no 
goods or chattels found whereof to make the debt, was the 
following certificate of the justice of the peace before whom 
the judgment was obtained, which was filed with the clerk 
previous to the issuance of the execution. After stating the 
case, he proceeds: “‘ Execution issued to the constable of 
Beveir township, in which defendant resides, on the 5th day 
of June 1865, returnable in sixty days, and returned on the 
12th day of August, 1865, with the following return made 
by the constable, to-wit: ‘This execution returned not satis- 
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fied, there being no property found to levy the same on.’ 
Given under my hand this 15th day of September 1865.— 
J. B. Clarkson, J. P.” 


The statute provides that no execution shall be sued out 
of the court where the transcript is filed, if the defendant is 
a resident of the county, until an execution shall have been 
issued by the justice directed to the constable of the’ town- 
ship in which the defendant resides, and returned that the 
defendant had no goods or chattels whereof to levy the 
same. In a case very similar to this, as far as this question 
is concerned, where an entry was made on the justice’s 
docket, stating that an execution was issued at a certain 
date and given to the constable of the proper township, and 
it was returned by the constable that there was no property 
found to levy the same, with the constable’s name attached 
thereto, and the justice certified that it was an entry made 
on his docket, it was held that when the same was filed with 
the clerk, it was sufficient evidence that an execution had 
been issued by the justice of the peace and delivered to the 
constable, and that that officer had returned the same nulla 
bona, and fully warranted and authorized the clerk of the 
Circuit Court in issuing execution on the transcript—Franse 
v. Owens, 25 Mo. 3829. In principle, that case cannot be 
distinguished from the one under consideration. The fact 
that the justice inserted the name of the constable in his 
certificate of entry from his docket can make no essential 
difference, as it all depends on the truth and accuracy of his 
certified statement. He certifies to the existence of actual 
facts; that the execution was issued to the proper officer, 
and that a certain return was made by that officer. Whether 
the justice designates the constable by his proper namé, or 
merely by the description of his office, can have no control- 
ling influence. ¥ 

The statute requires that an execution shall be issued by 
the justice when the defendant resides in the county, and be 
duly returned by the constable that he can find no goods or 
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chattels of the defendant whereof to make the amount, be- 
fore resort can be had to process on the transcript. 

But no provision has been made defining what shall be 
evidence that the execution has been issued and the return 
made when the transcript is filed antecedent to these pro- 
ceedings. Doubtless the most satisfactory evidence would 
be a regularly certified copy of the execution and the return 
thereon ; but we cannot say that the law absolutely requires 
this. When the justice certifies the facts, his certificate 
must be regarded as at least prima facie evidence, and will 
fully justify the clerk in issuing an execution on the tran- 
script. It will not conclude the adverse party, and he may 
show, on a motion to quash, any defect or irregularity in the 
justice’s process, or the return of the constable; but till 
some evidence is introduced tending to impugn the acts of 
the justice or constable, or to falsify the certificate, the exe- 
cution should be deemed valid. 

The judgment will be affirmed. 

The other judges concur. 


Grorce Parker, Respondent, v. THE HANNIBAL AND S&t. 
JOSEPH Rat~RoaD Company, Appellant. 


Appeal from Macon Circuit Court. 


Waener, Judge, delivered the opinion of the court. 


This was a motion to quash an execution in the court be- 
low, which was overruled, and the party appealed to this 
court. The facts are the same as those arising in the case 
of Ruby v. the same defendant, decided at this term; and 
for the reasons given in that case the judgment will be 
affirmed. The other judges concur. 


& 
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THE St. JOSEPH AND DeNveR City RatLroaD Company, Peti- 
tioner, v. BucHANAN County Court, Respondent. 


1. Municipal Corporations—Counties— Constitution.—The act of the General As- 
sembly of February 11, 1861, (Sess. Acts 1861-2, p. 888,) authorizing the 
County Court of Buchanan county to subscribe to the stock of railroads 
terminating at or near said county, after submitting the matter to a vote of 
the taxable inhabitants of said county, left to the court the discretion of 
subscribing or refusing to subscribe to such railroads notwithstanding a 
vote of the taxable inhabitants authorizing it to make such subscription. 
The General Assembly had authority to authorize counties and municipal 
corporations to subscribe to the stock of railroads in other States terminating 
at or near the boundaries of such counties. The provisions of said act are 
inconsistent with the provisions of the present Constitution, which provides 
for submitting the question of such subscriptions to the qualified voters of 
the counties without any qualification as to taxation. 

2. Constitution — Laws — Legislature.— The Constitution, except when special 
provision is made for that purpose, does not enforce itself. It gives certain 
powers, but to make them operative legislation is necessary. Laws which 
become inoperative on account of repugnancy to, or inconsistency with, the 
Constitution, must be legislatively amended before they can be put in exe- 
cution. 


Petition for Mandamus. 
Woodson & Jones, for petitioner. 


The counsel for petitioner refers to the following authori- 
ties: 27 Mo. 225; 28 Mo. 259; 30 Mo. 111; 41 Me. 15; 
33 Mo. 440; 18 B. Mon. 848; 22 Barb. 404; 2 Gray, 370; 
11 B. Mon. 154; 12 Mo. 166; 2 Kan. 455; 23 Mo. 517; 
Redf. on Railw. 535. 


Ensworth, for respondent. 


I. The power desired to be forced upon the County Court 
of Buchanan county, Mo., to exercise by the subscription of 
capital stock in the St. Joseph and Denver City Railroad 
Company of the State of Kansas to construct a railroad out- 
side of this State, and compel the citizens of this State to 
contribute to the fund to enter into said speculation, is un- 
constitutional—22 Mo. 387. 

II. The power granted to the County Court of Buchanan 
county was a discretionary power. 
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II. The writ of mandamus will not be granted unless the 
party asking it has a clear right, and no other specific rem- 
edy; and will not be granted to review the proceedings of 
inferior courts in a case where a writ of error will lie, or 
where the party can be otherwise redressed—27 Mo. 225, 
and citations; 23 Mo. 454; 3 Dallas’ U. 8. R. 42; 2 Barn. 
& Ad. 124 & 163; 3 id. 270; 14 East. 395 ; 3 Bin. 872, & 5 
Bin. R. (Penn.) 73; 19 Johns. 259; 8 B. Mon. 65; 88 Mo. 
303; 14 Gray, 164; 7 Gray, 280. 


WacGNER, Judge, delivered the opinion of the court. 


This is a petition for a mandamus by the relator, a cor- 
poration of the State of Kansas, against the judges of the 
County Court of Buchanan county to compel them to make 
a subscription in behalf of the said county to the stock of the 
said corporation. The petition avers that the relator is a 
corporation duly incorporated by the State of Kansas for the 
purpose of building a railroad; that its eastern terminus is 
at Ellwood, in Kansas, on the Missouri river, opposite the 
city of St. Joseph, in Buchanan county ; that by an act of 
the General Assembly of the State of Missouri, entitled “An 
act to authorize the County Court of Buchanan county to 
subscribe stock for railroads and other purposes,” approved 
February 11, 1861, it was provided that the said County 
Court of Buchanan county should have power to subscribe 
for the capital stock of railroads terminating at or near the 
said county of Buchanan, or for the stock of any other im- 
provements tending to promote the general interest of said 
county; to issue the bonds of the county for said subscrip- 
tion, and provide by special tax or otherwise for the payment 
of calls due on said stock and interest due on said bonds, and 
the payment of said bonds when due—provided the proposi- 
tion to subscribe for said stock, specifying the nature, amount 
and terms of said subscription, and the manner in which the 
same is to be met, and liquidated by special tax or otherwise, 
should be first submitted to a vote of the taxable inhabitants 
of said county, and a majority of the votes polled for or 
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against the said proposition should be valid and binding 
upon the said county ;—that the County Court, at its March 
term, 1866, in pursuance of the said act, submitted a propo- 
sition to the taxable inhabitants of Buchanan county who 
were qualified voters, for their ratification or rejection, to 
subscribe for four thousand shares of the capital stock of the 
St. Joseph and Denver City Railroad Company, said shares 
amounting in the aggregate to four hundred thousand dol- 
lars; that an election was held in pursuance of said order 
of said County Court, and that two thousand one hundred 
and thirty-eight votes were cast in favor of the proposition, 
and eight hundred and fifty-nine votes were cast against it; 
that an application was filed in writing with said court pray- 
ing the court to subscribe for four thousand shares of the 
capital stock of said company upon the terms prescribed in 
the order of said court, and ratified by the people of the said 
county at the said election; that the court rejected the said 
application and refused to make the said subscription. 

The respondents filed a demurrer to the petition, and 
allege substantially that the act of the Legislature authoriz- 
ing the County Court of Buchanan county to subscribe for 
shares in the capital stock of a foreign corporation is in con- 
travention of the Constitution of this State; that the sub- 
mission to a vote of the people was illegal and not in con- 
formity with law; and that the act of the Legislature vested 
a discretionary power in the County Court as to making the 
subscription, and that its action ought not to be controlled 
in this court by mandamus. 

We have not been able to find anything in the Constitu- 
tion inconsistent with the power delegated to the County 
Court giving it authority to make subscriptions of stock to 
railroads terminating at or near Buchanan county. The 
object was to promote the trade and commerce of the coun- 
ty, and conduce to its general benefit; and in a frontier 
county these objects are as essentially accomplished by 
building up lines of transit, although they run through 
another State, when they terminate at or near its boundary, 
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as if the lines or corporations were wholly within our own 
territory. This very question was much discussed and con- 
sidered in this court in the case of the City of St. Louis v. 
Alexander, 23 Mo. 483; and the bonds issued by the City 
of St. Louis to the Ohio and Mississippi Railroad, a foreign 
corporation, were held valid and binding. This seems to be 
the current law on the subject, and the power undoubtedly 
exists when there is no express constitutional prohibition to 
the contrary—Redf. on Railw. § 230, p. 585, and authorities 
cited in notes. h 

A much more difficult question is presented in the man- 
ner in which the matter was submitted to a vote of the peo- 
ple for their ratification or rejection. The act provides that 
before the court shall have power to make the subscriptions 
the proposition must be submitted to a vote of the taxable 
inhabitants of the county, and a majority of the votes polled 
for or against the proposition shall be valid and binding on 
the county. The order for an election was not made, nor 
did the vote take place, till after the adoption of the present 
Constitution. The third section of the eleventh article of 
the Constitution declares that “all statute laws of this State 
now in force, not inconsistent with this Constitution, shall 
continue in force until they shall expire by their own limita- 
tion, or be amended or repealed by the General Assembly. 
The 14th section of the same article is as follows: “The 
General Assembly shall not authorize any county, city or 
town to become a stockholder in, or to loan its credit to, any 
company, association or corporation unless two thirds of the 
qualified voters of such county, city or town, at a regular or 
special election to be held therein, shall assent thereto.” 
Section three of article two defines who shall be a qualified 
voter. By the’very terms of the Constitution, all statutory 
laws which are inconsistent with its provisions are abroga- 
ted. The act of the General Assembly providing for taking 
the vote of the people of Buchanan county, and confining it 
to a majority of the taxable inhabitants, is repugnant to and 
inconsistent with that section of the Constitution which 
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places an inhibition on counties, cities and towns from sub- 
scribing to stock or loaning their credit unless authorized so 
to do by a two-thirds vote of the qualified voters. The or- 
der was not made providing for a submission of the proposi- 
tion to a vote of the people till after the Constitution had 
taken effect and was the organic law of the land; and as no 
vested rights had accrued previous to its adoption, it must 
have complete and absolute control. There is no question 
made here but that the voters who voted at the election were 
qualified voters according to the Constitution, and that they 
all took the oath of loyalty as prescribed in section three of 
article two; but there was another qualification superadded 
which required that they should be taxable inhabitants. The 
Constitution imposes no such restriction, but opens the bal- 
lot to all who are qualified voters. A two-thirds vote was 
received in favor of the proposition at the election, but how 
many were disqualified by reason of the restriction to taxa- 
ble inhabitants does not appear. The effort evidently was 
to conform to the constitutional requirements as to the qual- 
ification of voters, and also to carry out the act of the Legis- 
lature by restricting the vote to those who are taxable inhab- 
itants; or, in other words, to engraft the constitutional 
provision upon the enactment as an amendment. We think 
this could not be done. The Constitution, except when spe- 
cial provision is made for that purpose, does not enforce it- 
self. It defines certain powers, but to make them operative 
legislation is necessary. Laws, therefore, which are inoper- 
ative on account of repugnancy to or inconsistency with the 
Constitution, must be legislatively amended before they are 
capable of execution. 

One other question remains to be noticed. The act pro- 
vides that the County Court “shall have power to subscribe,” 
but before the subscription is made the proposition must 
“first be submitted to a vote of the taxable inhabitants of said 
county, and a majority of the votes polled for or against such 
proposition shall be valid end binding upon said county.” 
When the proposition is carried by an affirmative vote, is the 
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duty of the court merely ministerial, or is it still vested with 
a discretion to subscribe or not? The law says the court shall 
have power, and a majority vote shall be valid and binding 
upon the county. If the action of the court is rendered im- 
perative, it is by virtue of the words “valid and binding 
upon the county”; but it does not say it shall be binding on 
the court, and it shall be its duty to make the subscription. 
If the Legislature intended such to be the meaning, they 
have certainly been very unhappy in the use of language. 
What is meant by the words “valid and binding on the coun- 
ty,” is that the minority shall be bound by the vote of the 
majority, and that if the subscription is then made the con- 
tract shall be binding, and the county will not be at liberty 
to repudiate its obligations. But the vote, with this qualifi- 
cation, is only advisory, and the authority delegated to the 
court is entirely permissive. It “shall have power” if it 
seems meet to do so, but no imperative injunction is con- 


tained in the law compelling it to act. There is nothing 
which authorizes us to say, that there was an intendment 
that the court should be divested of all discretion. It would 
be entirely competent for the Legislature to enact a law 
which would be mandatory on the court, but such has not 
been done in this case. 

The demurrer must be sustained. 


The other judges concur. 


Sara J. YALLALY, BY HER NEXT FRIEND, WILLIAM T. STE- 
PHENS, Respondent, v. THomas C. YALLALY, Appellant. 


Divorce—Practice—Pleading—Evidence.—The plaintiff, in a suit for divorce, 
must allege and prove good conduct upon her own part. This averment 
is in its nature a negative one, and the defendant taking issue upon it may 
in his answer present such facts as to show that he had “good cause” for 
his conduct. In a suit for divorce brought by the wife against the husband, 
on the ground of desertion, and a cross-bill filed charging adultery of the 
plaintiff, evidence of the general reputation of the wife for chastity is not 
admissible. 
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Appeal from DeKalb Circuit Court. 
Hall § Oliver, and Vories § Vories, for appellant. 


I. The court erred in striking out that part of defendant’s 
answer which set up and charged adultery and other acts of 
misconduct on the part of plaintiff. The statute provides 
that the Circuit Court shall have jurisdiction in all cases of 
divorce or maintenance, and that such cases shall be tried 
by the count, and that like process and proceedings shall be 
had in such as are had in other civil cases. It is contended 
that in all civil cases the defendant may set up in his answer 
any matter which would be a legal excuse for his failing to 
do the act, the failing to do which is the gravamen of the 
action. Under our law a man is not only excused from sup- 
porting his wife after she is guilty of wanton adultery, but 
he has aright by the law to be divorced from her; and al- 
though he may not be entitled to a divorce upon an answer 
or cross-bill to a bill for maintenance, yet it is certainly a 
defence to her action for maintenance—R. C. 1855, p. 663; 
Ryan v. Ryan, 9 Mo. 537; 3 Blackf. 203; Burdell v. Bur- 
dell, 2 Barb. (S. C.) 473; Griffin v. Griffin, 8 B. Mon. 120. 

II. If the answer in this bill pray for more than the de- 
fendant was entitled under the law, such surplusage would 
not deprive the defendant of that which was legal and right 
—Ryan v. Ryan, 9 Mo. 539. 

III. Without reference to the provision in our statute 
preventing the court from giving relief except to an inno- 
cent and injured party, the proceeding being in the nature 
of a proceeding in equity, no relief would or could be 
granted to a party who was not innocent, on the well-known 
ground that no unclean hand could approach the precincts 
of a court of chancery—Palmer v. Palmer, 1 Paige, 275; 
Daiger v. Daiger, 2 Md. Ch. 385; Battey v. Battey, 1 R. I. 
212; Holmes v. Holmes, 4 Barb. (S. ©.) 295; Morrell v. 
Morrell, 2 Barb. (S. C.) 480; Happer v. Happer, 11 Pai. 46. 

IV. The adultery of the plaintiff would be an effectual 
bar to a suit against the defendant for a divorce and alimony 
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founded upon the charge of adultery on his part; then why 
not bar her right to recover for a smaller offence ?—Smith v. 
Smith, 4 Paige, 432, and cases there cited; 2 Kent’s Com. 
140-1, and cases there cited; McCutchen v. McCutchen, 11 
Johns. 280. 

V. The court also erred in excluding the evidence offered 
by the defendant to show the general character of the plain- 
tiff for chastity, as it is not to be presumed that a woman . 
who had maintained a good character would he entitled to 
no more alimony than a mere prostitute, or one who had no 
character for virtue—Happer v. Happer, 11 Paige, and cases 
cited. 


Ensworth & Lewis, for respondent. 


The court committed no error in striking out part of the 
appellant’s answer. If the court erred, the appellant failed 
to save the benefit of the error committed by failing to file 
bill of exceptions at same term when judgment thereon was 
given—R. ©. 1855, p. 1264, § 28; R. C. 1865, p. 675, § 28. 

The court committed no error in ruling out the proposed 
evidence of the appellant as to the character of respondent. 
He was bound to support his wife until divorced, or her 
abandonment of him. If the respondent had proved faith- 
less to appellant, he could have applied for a divorce, and 
been relieved of his duty to provide for her support. . 

There is no evidence of improper conduct on her part after 
her marriage with appellant. There was a condonation on 
the part of appellant for all acts up to the time he abandoned 
the respondent, and no evidence tending to prove improper 
conduct afterwards. 


Face, Judge, delivered the opinion of the court. 


This was a proceeding commenced by the respondent 
against the appellant in the De Kalb Circuit Court, under 
the provision of the act concerning divorce and alimony— 
R. C. 1855, p. 665, § 11. 

The petition alleges that in April, 1857, she was lawfully 
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married to the defendant; that they lived together as hus- 
band and wife from that period until the month of June, 
1863, during all which time she faithfully demeaned herself, 
and discharged all of the duties that devolved upon her in 
that relation ; that at said last mentioned date defendant, 
without any good or reasonable cause, abandoned her, and 
neglected and refused to maintain or provide for her. 

It is further alleged that the respondent was poor and 
without the means of support, and that the defendant was 
worth the sum of eight or nine thousand dollars, and a de- 
cree of the court is asked for the payment of such sums to 
the respondent as the nature of the case and circumstances 
of the parties should require. 

The answer contains a specific denial of all the allegations 
in the petition, except as to the marriage of the parties, and 
then proceeds to charge the fact that respondent was preg- 
nant at the time of their marriage, and in a short time there- 
after gavé birth to a child which she admitted was not the 
child of defendant; that the fact of her pregnancy was 
fraudulently concealed from defendant, and that thereupon 
he separated from her, and continued to live separate and 
apart from her for a long period of time, when, by the en- 
treaties of friends and upon her promises of future good 
behavior, he again consented to live with her. That re- 
spondent, very soon after her return to him, renewed her 
former course of conduct; that she committed adultery 
with one Seriah Stephens, and at divers times with various 
other persons whose names were unknown to him, and, in 
general, conducted herself in such a lewd and unchaste 
manner, as to compel him to abandon her as his wife, and 
prays for a decree divorcing him from the bonds of matri- 
mony. 

So much of the answer as sets up the affirmative matter 
in relation to the character and habits of the respondent, 
and which were all alleged as the cause of abandonment, 
together with the prayer for a divorce, were: stricken out 
32—VOL. XXXIX. 
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upon motion, and the cause tried by the court sitting as a 
jury. 

There was a verdict and judgment for the respondent, 
plaintiff below, and the case brought to this court by appeal. 
The errors chiefly complained of were— 

ist. As to the action of the court in striking out a portion 
of defendant’s answer; and 

2d. In refusing to admit competent testimony, and also 
in the admission of incompetent testimony. 

It should be remarked in the first place, that this is a pro- 
ceeding under the statute referred to, and must follow sub- ' 
stantially its provisions. The plaintiff could only show her- 
self entitled to recover by a general averment of her own 
good character, coupled with a statement of the cause of 
action. This statement is necessarily composed of facts 
constituting, so to speak, a negative averment, and a simple 
denial on the part of the defendant would not present such 
an issue as to develop the facts in the case. This could only 
be done by a statement upon his part of the facts which in- 
duced the separation of the parties, and this would present 
the question as to whether there was “good cause”’ in the 
proper form for trial. 


The pleadings themselves show that there was a condona- 
tion of the first offence charged against the respondent, and 
so much as related to her being pregnant previous to the 
marriage, together with the prayer for a divorce, ought to 
have been stricken out. Upon the second point, it may be 
said briefly that the pleadings when made to conform to this 
opinion will present no issue upon which testimony in re- 
lation to the general reputation of the respondent for 
chastity will be admissible. 


The judgment of the court below is reversed and the 
cause remanded, the other judges concurring. 
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Greorce W. Houston, Plaintiff in Error, v. WILLIAM Lang, 
Defendant in Error. 


1. Practice — Pleading — Answer.—Such parts of an answer as present no 
defence to the matter charged in the petition may be stricken out upon mo- 
tion. 

2. Practice—Instructions—Exceptions.—To enable the Supreme Court to decide 
upon the propriety of instructions given and refused, the evidence must be 
preserved in the bill of exceptions. Exceptions to instructions must be ta- 
ken at the trial, and not upon a motion for a new trial. 

3. Slander—Pleading.—An answer to a petition in a suit for slanderous words 
spoken in relation to a particular matter, alleged that the charge made was 
true, and added that the words spoken were intended to apply not only to 

he particular matter charged, but to other matters also specifically set forth 

and justified. Held, that so much of the answer as applied to matters not 
charged in the petition should have been stricken out as presenting no de- 
fence. 


Error to Putnam Circuit Court. 
H. M. & A. H. Vories, for plaintiff in error. 


The court below erred in overruling plaintiff’s motion to 
strike out part of defendant’s answer. The justification at- 
tempted to be set up to the third count in the petition was 
bad, and ought to have been stricken out on plaintiff’s motion. 
The plea or answer should neither be broader nor narrower 
in its allegations than the petition attempted to be answer- 
ed; if it is so, it is bad, and should be stricken out. In this 
case, the charge as alleged in the petition is one larceny, 
and the justification is of another, and is otherwise evasive. 
—Swan v. Berry, 3 Blackf. 298; Starkie on Slander, 338 ; 
Stillwell v. Baxter, 19 Wend. 487; Terry v. Field, 10 Vt. 353. 


Hall & Oliver, and Shanklin, for defendant in error. 


The court below committed no error in refusing to sus- 
tain the motion to strike out certain parts of the answer. 
The answer is in the nature of a confession and avoidance, 
and the part of the answer complained of is properly set up 
in the answer by way of avoidance or justification of the 
speaking of the words complained of. Motion to strike out 
was not the proper remedy, but a demurrer was the remedy. 
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Face, Judge, delivered the opinion of the court. 


Upon an inspection of the record in this case, it is appa- 
rent that the judgment of the court below must be reversed. 
It is an action for slanderous words spoken by the defend- 
ant, and is brought to this court from the Circuit Court of 
Putnam county by writ of error. The petition contains three 
counts, the first two of which charge.the defendant with 
speaking certain false and slanderous words of and concern- 
ing the plaintiff, by which it was intended to impute to plain 
tiff the crime of perjury. The third is as follows: 

“3. Plaintiff further states that on or about the 15th day 
of July, 1865, at Putnam county, Missouri, in a conversation 
with divers good citizens of said county respecting certain 
timbers which he (the defendant) accused the plaintiff with 
stealing, the meaning whereof was well understood by those 
present and hearing the same spoken and published of and 
concerning the said plaintiff the following false, scandalous, 
and defamatory words, to-wit, ‘he (meaning plaintiff) has 
lied and stole’; meaning thereby, as was well understood 
by those hearing the same, to charge the plaintiff with com- 
mitting the crime of larceny; whereby plaintiff says he is 
damaged,” &c. 

It is admitted by the answer that the defendant did speak 
the words as charged in the first two counts of the petition, 
coupled with the averment ‘that the same were true as spo- 
ken. The same reply is made to the charge contained in the 
third count, with this addition, that the words so spoken did 
not refer exclusively to the timber mentioned in the petition, 
but were intended to include several other larcenies com- 
mitted at various times by the plaintiff. The answer then 
proceeds to charge that the plaintiff did, on or about a cer- 
tain time stated, steal and carry away certain goods and 
chattels, the property of the defendant, to-wit, ‘one well 
bucket and rope attached thereto, of the value of three dol- 
lars, and one spade of the value of two dollars.” It further 
avers in this connection, that plaintiff had in like manner 
stolen and carried off a quantity of rails of the value of fifty 
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dollars, and had also seized from a certain building planks 
and boards of the value of twenty dollars, and had feloni- 
ously stolen and carried away the same. 

A motion was filed by the plaintiff asking that so much of 
the answer as referred to the commission of larcenies other 
than the one mentioned in the petition be stricken out. This 
was overruled by the court, and being excepted to by the 
plaintiff, it presents the first question for consideration here. 

It is insisted by the counsel for the defendant in error, 
that the motion to strike out was not the proper method of 
reaching the objection to the answer, and that it could only 
have been done by demurrer. An examination of the former 
decisions of this court leaves no room for controversy on that 
point. 

In the case of Phillips v. Evans et al., 38 Mo. 305, it 
was held in conformity with the opinion there cited, as the 
settled practice of this State, that an answer which sets up 
no legal defence may be stricken out on motion. In review- 
ing the action of the court below upon this point, it is only 
necessary to settle the question as to whether the portion of 
the answer designated by the motion did set up any legal 
defence to the action or not. The averment in the petition 
is that the false and slanderous words spoken were in refer- 
ence to certain timbers which the defendant accused the 
plaintiff of stealing. The answer not only admits this, and 
justifies their publication upon the ground that they were 
true, but it undertakes to do something more. It says that 
they were not intended to apply exclusively to that larceny, 
but that plaintiff had at various other times committed lar- 
cenies, all of which are set out in full, and alleges that the 
intention of the defendant at the time of speaking the words 
charged was to embrace them all. No argument is necessary 
to show that all that part of the answer which attempts to 
do something more than to mect the issue tendered by the 
petition, constitutes no legal defence to the action. 

The admission and justification of the defendant consti- 
tuted a full reply to the plaintiff’s allegations, and it is all 





ST. JOSEPH. 





Clark v. Smith. 





that the law required to be done, and we think the court 
erred in refusing to sustain the motion. 

It is also assigned for error that improper instructions 
were given for the defendant; but this point cannot be con- 
sidered, for the reason that only a small portion of the evi- 
dence in the cause is preserved in the bill of exceptions. 
The declarations of law must be hypothecated upon the facts 
proved at the trial, and their propriety or impropriety can 
only be determined by an examination of the testimony. In 
this connection, it may be well enough to say that no excep- 
tions to the ruling of the court as to the instructions in the 
case seem to have been taken at the proper time. In the 
case of Randolph v. Alsey, 8 Mo. 656, this court held that 
“it is no exception to instructions to move for a new trial, 
where the instructions are then first said to be wrong. Ex- 
ceptions to the opinion of the court must be taken in the 
progress of the trial, not after the trial.”” This court has 
uniformly held this opinion to be correct in all the cases that 
have since been determined by it, and must continue to in- 
sist upon it. 

The other judges concurring, the judgment of the court 
below will be reversed and the cause remanded.. 


Euiza A. CLaRK, Respondent, v. Ext Smiru, Appellant. 


Justices’ Courts—Appeals.—Upon an appeal from a justice of the peace to the 
Circuit Court, the case must be tried anew upon the same cause of action 
presented before the justice. The plaintiff cannot in the Circuit Court amend 
his account so as to change his cause of action. 


Appeal from Worth Circuit Court. 


Ensworth, for appellant. 


I. This cause being tried by the Circuit Court on appeal 
from the justice’s court, the same issue should have been 
tried in said court that was originally tried in the justice’s 
court—R. C. 1855, p. 975, § 18. 
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II. The amended statement or complaint of the respond- 
ent presents a cause of action in trespass. The cause of 
action before the justice was acontract based on an account; 
therefore the court erred in permitting the amended com- 
plaint to be filed, the justice of the peace having no juris- 
diction. 


Homes, Judge, delivered the opinion of the court. 


This suit was commenced before a justice of the peace in 
the county of Worth, upon an account filed with the justice 
charging the defendant with six fat hogs at sixteen dollars 
each and one shoat at four dollars, crediting him with the 
amount of one hog and one shoat, twenty dollars, and claim- 
ing a balance of eighty dollars as for goods sold and deliv- 
ered. There was a trial before the justice, and the plaintiff 
had judgment for seventy dollars and costs. An appeal was 
taken by the defendant to the Circuit Court of Worth coun- 
ty; and upon the trial there, the evidence offered tending to 
show that the plaintiff had lost certain hogs which had come 
into the possession of the defendant, the plaintiff, upon leave 
granted, filed an amended statement of her cause of action, 
in writing, alleging that the defendant, on or about the 15th 
day of October, 1864, wrongfully took five hogs, the property 
of the plaintiff, of the value of fifty dollars, and had not re- 
turned or accounted for the same, and asked judgment for 
fifty dollars damages. The defendant excepted to the amend- 
ment, and the plaintiff recovered a verdict for sixty-three dol- 
lars, on which a remittitur of thirteen dollars was entered, 
and had judgment for fifty dollars, from which an appeal is 
taken to this court. 

The statute is express that upon an appeal from a justice 
of the peace to the Circuit Court, the case must be tried de 
novo upon the same cause of action that was tried before the 
justice. Here the cause of action is wholly changed, and 
the amendment was made for the very reason that the evi- 
dence which would support the one would not support the 
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other. Such a proceeding is entirely erroneous—Webb y. 
Tweedie, 30 Mo. 488; Kraft v. Hurst, 11 Mo, 109. 

The judgment must be reversed and the cause remanded. 
The other judges concur. 


Bens. F. Wesster, Eviston Marsu, e¢ als., Appellants, v. 
Henry Biovunt et als., Respondents. 


1. Practice—Amendment—Return of Writs.—The courts of this State will per- , 
mit amendments to be made to the return of a writ to correspond with the 
facts of thecase, and if the amendment be made at aterm subsequent to 
the return term it will relate back to the proper return day. 


2. Conveyances—Sheriff’s Deed—Description—Evidence.—Parol evidence is ad- 
missible to show that the land described in a sheriff's deed is well known 
by the description given, however vague that description may be. 


Appeal from Audrain Circuit Court. 


Ensworth, for-appellants. 


I. The court below committed error by receiving parol 
evidence to show the authority of W. R. Roberts to change 
the return on! the attachment—R. C. 1855, p.1257. The 
acts of a court can be proven only by its records—8 Mo. 535; 
12 Mo. 598; 13 Mo. 511; 1 Pet. 340.+ The courts by order 
may permit an officer to amend his return, but not in cases 
to the prejudice of parties to the suit—9 Mo. 28. But it may 
be done in furtherance of justice—8 Mo. 834; 23 Mo. 223; 
27 Mo. 227. Much less should the officers be permitted to 
amend to the injury of persons who were not parties to the 
record. I conceive that persons who were not parties to the 
record are not bound by the record, and that this change of 
the levy on to property that had been conveyed to the plain- 
tiff is void as to them. 

II. The court erred in permitting the respondent to intro- 
duce parol evidence to show the action of the court—8 Mo. 
285 ; 12 Mo. 598; 13 Mo. 511. 
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III. The return is insufficient, the description of the prop- 
erty levied on and set out in the return being too vague and 
uncertain to identify any subject matter set out therein. 


H. M. & A. H. Vories, for respondents. 


I. The description of the land in the sheriff’s deed was 
and is sufficiently certain to identify the land; and even if 
this were not the case, the evidence introduced left no doubt 
as to the land intended, and which was levied upon and sold. 
The 110 acres in section 26 is the only land involved in this 
suit. 

As to the right of the officer to amend his return, see Cor- 
by, assignee, &c. v. Burnes, 86 Mo. 194; Blaisdell v. St. Bt. 
Wm. Pope, 19 Mo. 157, and authorities referred to; Gwyn. 
on Sher. 471, and authorities cited. And as to description 
of land, see Rector v. North, 8 Mo. 448; Landes v. Perkins, 
12 Mo. 238; Lisa v. Lindell, 21 Mo. 127. 


WAGNER, Judge, delivered the opinion of the court. 


The assignment of errors and the exceptions saved on the 
record present two points to be determined here: first, the 
action of the court in permitting parol evidence to be intro- 
duced in regard to the amendment of the sheriff’s return ; 
and secondly, the objection taken to the insufficiency of the 
sheriff’s deed for uncertainty of description. Courts have 
always exercised the power of permitting amendments to be 
made to promote the ends of justice and make the return 
conform to the truth—Blaisdell v. St. Bt. Wm. Pope, 19 Mo. 
157; Corby, &c, v. Burnes et al., 36 Mo. 194. And where 
the amendment is made at a term subsequent to the return 
term, it will relate back to the proper return day—Malone v. 
Samuel, 3 A. K. Marsh, 350. We do not concede the fact 
in this case that the plaintiffs had the right to impeach the 
return, for the judgment return and execution under which 
the defendants purchased appear regular and in accordance 
with law, and there was nothing to apprise them of any de- 
fect or put them on their guard. But this question has not 
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been raised by the counsel on either side, and we will not 

further consider it. 

+ The plaintiffs, at the hearing of the cause, introducedethe 
clerk of the Circuit Court as a witness to prove that the 
sheriff, in his original return to the attachment suit under 
which defendants purchased the land, described the land as 
lying in section six. The defendants were then permitted 
by the court to show that the sheriff afterwards appeared in 
open court, and with the sanction of the court amended his 
return by inserting the word “ twenty” before “six,” so as 
to locate the land levied on in section twenty-six. To this 
the plaintiffs objected. The permission of the court to the 
sheriff to make the amendment, it seems, was not entered of 
record. There was no error in the ruling of the court. 

The return was good and regular on its face. The plain- 
tiffs sought to impeach it by parol testimony ; and if they 
could do this, it was competent for the other party to uphold 

_ it by the same means. 

There is no such indefiniteness or uncertainty of descrip- 
tion in the deed as would invalidate it or prevent the land 
from passing. The deed describes the land as one hundred 
and ten acres, part of the north-west quarter of section num- 
ber twenty-six, in township fifty-nine of range thirty-four, 
and this is the description in the special execution and in the 
sheriff’s return thereto. The defendants proved by oral 
evidence of persons living in the neighborhood in which the 
land is situated, that the defendants in the execution in the 
attachment suit resided on the land for a number of years, 
and that the exact location of the one hundred and ten acres 
in the section was of public notoriety. 

It has been repeatedly decided by this court, and must be 
considered as settled, that, however vague the description of 
land sold under execution in a sheriff’s deed may be, parol 
evidence is admissible to identify the premises, and show 
that in the community where the sale took place the land 
was well known by the description given. The object of 
the description is to prevent imposition and a sacrifice, 
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and if the subject of the sale be described so as to prevent 
the consequences the law is satisfied—Bates v. Bank of Mo., 
15 Mo. 809; Hart v. Rector, 7 Mo. 581; Landes v. Perkins, 
12 Mo. 238. 

The description here was amply good within the reasoning 
and principles of the above authorities, and the judgment 
must be affirmed. The other judges concur. 


+2 @e@ + —_- 


Porter Bucuanan, Plaintiffin Error, v. WILLIAM ATCHISON, 
Defendant in Error. 


1. Evidence — Statements of Parties.— A witness who testifies as to the subject 
matter of conversation between parties, if he cannot state the precise words 
used, may be allowed to state the substance of what was said. Such testi- 
mony may goto the jury for what it is worth. 

2, Executions — Notice. — Harris v. Chouteau et als., 37 Mo.165, affirmed. A 
party who changes his residence and removes from the county after the 
commencement of a suit against him, is not entitled to notice of the issuing 
of execution to the sheriff of the county in which judgment is recovered be- 
fore lands can be sold—R. C. 1855, p. 746, § 16. 


Error to Buchanan Circuit Court. 


Bassett and Ensworth, for plaintiff in error. 
H. M. & A. H. Vories, for defendant in error. 


The only question, it is supposed, which will be seriously 
raised in this court is as to whether Atchison was bound un- 
der our statute to give Buchanan a special personal notice 
of the issue and levy of the execution against Buchanan, the 
statute requiring such notice to be given, when the execu- 
tion is issued to a different county from where the parties 
reside and the judgment is rendered. 

I. No notice was necessary in this case of the issuing and 
levy of the execution other than the usual advertisement by 
the sheriff, the defendant not being a resident of another 
county in this State than the one where the execution was 
issued within the meaning of the statute—R. C. 1855, p. 746, 
§ 46. 
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II. The execution in this case was issued in the ordinary 
way to the county where the defendant was served with pro- 
cess, and in which the judgment was rendered—Harris v. 
Chouteau et als., 37 Mo. 165. 


Face, Judge, delivered the opinion of the court. 


This was a proceeding in the Buchanan Court of Common 
Pleas, and the petition of plaintiff in error is in the nature 
of a bill in chancery. It alleges that defendant, by false and 
fraudulent representations in reference to the enforcement 
of a debt due and owing to him by plaintiff, and for the re- 
covery of which a suit had been duly instituted and was then 
pending in said court, and by failing to give the notice re- 
quired by section forty-six of the “Act in relation to 
executions” (R. C. 1855), had fraudulently procured the 
sale of certain real estate belonging to the plaintiff situated 
in the said county of Buchanan. It alleges further that 
the plaintiff was at the time of the sale, and for a long 
time previous thereto had been a resident of the county of 
Platte in this State, and therefore entitled to the benefit of 
the provisions of the act referred to. It is further alleged 
that the defendant at said sale became the purchaser of said 
real estate for a nominal sum merely ; that it was in point 
of fact worth more than double the amount it sold for, with 
all the liens and encumbrances upon it; tenders to the de- 
fendant the amount of the purchase money with the balance 
due upon his judgment; avers that he is ready and willing 
to pay all charges and costs upon said property that had 
been paid by the defendant; and asks that the sale made by 
the sheriff be set aside, the deed cancelled, and for general 
relief, &c. The answer denies all the allegations of fraud 
and false and fraudulent representations; alleges that plain- 
tiff was at the time of the commencement of the suit a 
citizen of Buchanan county, and denies that his residence 
had been changed, &c. 

Much testimony was given, at the trial of the cause, upon 
the different issues presented by the pleadings; but there 
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is only one assignment of error in reference thereto, which 
may be briefly disposed of. One of the witnesses introduced 
on the part of the defendant was permitted by the court to 
state the substance of a conversation between the plaintiff 
and defendant in relation to the matters in controversy in 
this suit, having first stated that he could not give the pre- 
cise words that passed between the parties. There was no 
error in this, and no especial reasons, as we think, need be 
assigned for the conclusion. It is a matter of necessity con- 
stantly arising in the progress of trials in the lower courts ; 
and such statements, when not put in the form of conclu- 
sions or deductions of the witness from what was said, but 
as his best impression as to the substance of what was said, 
must be permitted to go tothe jury for what they are worth. 

The only remaining question involves the construction of 
the section of the statute in relation to executions above re- 
ferred to. In the case of Harris v. Chouteau et als., 37 Mo. 
165, this statute was carefully considered, and an interpreta- 
tion of the intent and meaning of its provisions settled in 
such form as fully to embrace the question here raised. The 
plaintiff in error here was sued and a judgment against him 
obtained in the county in which he resided. The property 
to be affected by that judgment (and any subsequent pro- 
ceedings thereon) was situated in the same county, and the 
execution, when issued by the clerk, without any specific di- 
rections of the judgment creditor to the contrary, would be 
directed to the sheriff of Buchanan county. The execution 
debtor then had full notice of the legal consequences that 
would reasonably be expected to follow the suit commenced 
against him; and the only fact set up in his bill to destroy 
the effect of this notice, is that the defendant had informed 
him at the commencement of the suit—that his only object 
was to secure his debt by getting a judgment—and that he 
did not intend to coerce its payment by execution. It is not 
pretended that it was a promise of forbearance, because no 
consideration whatever was alleged to support it, and in our 
opinion it constituted no ground for equitable relief. To 
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say that a party after being sued in the county of his resi- 
dence, could then change his domicil to another county in 
the State (it might be at a great distance, and, as the record 
shows in this case, entirely unknown to the plaintiff in the 
execution) and acquire a temporary residence there, and 
thus bring himself within the provisions of this statute, 
would seem to be a perversion of every principle of justice. 
Upon a review of the ground upon which the case of Harris 
v. Chouteau et als. was decided, we are satisfied that the 
construction given to the act in question was correct, and 
that it applies with equal force to the case at bar. 

The other judges concurring, the judgment of the court 
below is affirmed. 


JouN M. Russe. et als., Defendants in Error, v. JAMES M. 
DeFrRANCE, Plaintiff in Error. 


1. Practice—Pleading—Parties—The objection, that some of the plaintiffs are 
improperly made parties to the suit, if apparent upon the face of the petition, 
must be made by demurrer or the objection will be considered as waived. 

Practice — Parties—Ejectment—Injunction.—Tenants in common may join 
as parties plaintiff to enjoin the enforcement of a judgment in ejectment 
until compensation be made for improvements under the statute, although 
they were not all made defendants in the ejectment, the possession of one 
tenant in common being the possession of all. 

. Lands and Land Titles -- Jurisdiction — Public Lands. —The courts of this 
State may allow compensation for improvements to a party who has made 
an entry with the Register and Receiver of the Land Office, paid his money 
and received a certificate, against a party who with knowledge of the facts 
has made a subsequent entry and received a patent. Such action does not 
interfere with the disposal of the public lands by the United States. 

. Ejectment—Improvements—Injunction—Practice—Judgment.—In an action for 
an injunction to restrain the plaintiff in ejectment from enforcing his judg- 
ment until compensation be made for improvements, the court cannot en- 
ter judgment against the plaintiffin ejectment for the value of the improve- 
ments and enforce the same by execution. 


Error to Linn Circuit Court. 


Suit commenced April 13,1865. To the original petition 
a demurrer was filed and sustained. 
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The plaintiffs afterwards filed their amended petition, sub- 
stantially, as follows : 

“Plaintiffs state that they by themselves and their ten- 
ants, at the commencement of the April term for the year 
1865 of said court, were and ever since have been, and still 
are in possession of certain lands in said county, to-wit, the 
south-west quarter of section 18, in township 69, of range 20; 
that at said April term of said court of the year 1865, a judg- 
ment of dispossession ‘was given by said court in favor of de- 
fendants against the plaintiffs Wesley Russell, Allan Sharp, 
Emeline Sharp, William F. Scandlan, and Sarah A. Scand- 
lan, the other plaintiffs herein not having been made defend- 
ants in said action; that such recovery was obtained by de- 
fendant by virtue of a patent issued to him by the United 
States in the year 1860, conveying to him said lands; that 
on the first day of May, 1840, one Thomas Barber obtained 
from the Receiver of the United States Land Office at Fay- 
ette, in this State, a certificate of the entry by himself from 
the United States of the said land for the sum of $247.44, 
paid by himself to said Receiver for the same, and that said 
Barber at the time of his said purchase took actual posses- 
sion of said land and remained in the actual possession 
thereof until he sold the same to one Thomas H. Russell ; 
that on the 9th day of November, 1841, the said Barber sold 
and conveyed by warranty deed said land to said Thomas H. 
Russell, the said Russell then paying the value of the im- 
provements thereon to said Barber in addition to the value 
of said land unimproved; that the said Thomas H. Russell 
remained in the actual possession of said land from the time 
of said purchase until the time of his death, in the month of 
February, 1852; that he died intestate, leaving nine chil- 
dren (their names are set forth, &c.), two of whom have 
conveyed all of their interest in said lands to said plaintiffs 
Wesley and Joseph Russell; that the plaintiffs have contin- 
ued in possession of said land from the death of said Thomas 
H. Russell up to the commencement of this suit, and that 
no part thereof has been by them sold to any other person ; 
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that the said Barber, during his occupancy of said land, en- 
closed and put in cultivation about fifty acres of said land, 
and that the said Thomas H. Russell, after his purchase 
thereof and before his death, enclosed and put in cultivation ° 
about twenty-five acres of said land in addition to the im- 
provements made by said Barber ; that the said Thomas H. 
Russell, on or about the year 1845, built a valuable dwell- 
ing-house, stable, barn, corn-crib and smoke-house on said 
land; that the improvements made by said Barber on said 
land were, when made, and now are, of the value of $500, 
and those made by said Thomas H. Russell are of the value 
of $1,000; that all and each of said parties entered into pos- 
session of said land believing that they had a good title to 
the same, and that they made. said improvements in good 
faith believing that they had a good title, and without any 
notice of any adverse title or claim by defendants, and prior 
to the issuing of the patent to him.” 

The plaintiffs asked judgment for the sum of $1,500, and 
that the defendant be enjoined from taking possession of said 
land until the value of said improvements be paid or ascer- 
tained, &c. 

The defendant demurred to the amended petition, setting 
forth as cause of demurrer that the complaint shows that the 
improvements for which plaintiffs claim judgment were made 
on the land while the title to the land remained in the Uni- 
ted States, and before the patent therefor issued to the de- 
fendant. 

The demurrer was overruled. Afterwards the defendant 
filed an answer to plaintiffs’ amended petition, in which he 
stated that as to whether on the 1st day of May, 1840, or at 
any other time, one Thomas Barber obtained from the Re- 
ceiver of the United States Land Office at Fayette, in this 
State, a certificate of the purchase by himself from the Uni- 
ted States of the land described in plaintiffs’ petition, he has 
not knowledge or information thereof sufficient to form a 
belief; denied that the aggregate value of the improvements 
on the land described in the petition of. plaintiffs is $1,500, 
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or any other value ; he says that the improvements on said 
land are worn out and dilapidated, and are of no value what- 
ever; that the plaintiffs ought not to recover the alleged 
value of said improvements, because they were all made be- 
fore the issuing of the patent for said land to the defendant 
by the United States and while the title to said land was in 
the United States; wherefore the defendant prayed to be 
discharged, with his costs, &c. 

At the April term, 1866, the following judgment was en- 
tered in the cause: 

“‘ Now at this day come the plaintiffs,’ &.; * * “which 
jury, after hearing the evidence, the arguments of counsel, 
and the instructions of the court, return into court with the 
following verdict: ‘ Land worth $16 per acre on the 10th 
day of October, 1864, with the improvements ; land, aside 
from the improvements, $8 per acre. W. E. Crandall, fore- 
man.’ It is therefore ordered and adjudged by the court 
that the plaintiffs have and recover of the defendant the sum 
of one thousand five hundred dollars ($1,500) for their 
damages, with interest at the rate of six per cent. per annum 
from the rendition of this judgment, together with all the 
costs in this cause laid out and expended, and that they have 
execution therefor.” 


Vories §- Vories, for plaintiff in error. 


I. The petition in this case is clearly bad, and the demur- 
rer thereto should have been sustained. The land belonging 
to the United States at the time the improvements were 
made, the plaintiffs could acquire no right to recover for 
their improvements from the United States ; and if not, then 
the defendant could not be placed in a worse condition as 
the grantee of the United States than they occupied before 
selling the land. 

II. It is settled that no State can interfere with the pri- 
mary disposition of the public lands by the United States; 
but if the plaintiff can recover in this action, the State courts 
might, by the enforcement of such a law so construed, en 
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tirely prevent any sale of lands by the United States upon 
which any person should have by mistake made any improve- 
ment—Lawrence v. Grant, 12 U.S. Dig. 110. 

III. The statute of this State under which this action was 
brought is an innovation of the common-law right of a plain- 
tiff in ejectment who proves to be the owner of the land; 
hence one who seeks a remedy under said law must strictly 
follow its provisions and bring himself exactly within the 
remedy provided in the act—Webster v. Stewart, 6 Clark’s 
Iowa R. 401. 

This proceeding does not come within the provisions of 
the act in this, to-wit: 1. The act only authorizes those 
to avail themselves of its benefits who have been sued in 
ejectment, and have had a judgment or decree of dispos- 
session rendered against them. In the case under consid- 
eration nearly all of the plaintiffs have never been sued in 
ejectment, and have no judgment or decree against them, 
and merely stand before this court as individuals who have 
made improvements on another man’s land without his re- 
quest, and are suing him for the value of improvements. 2. 
The judgment in this case is not authorized by the statute— 
R. C. 1855, pp. 694-95, §§ 20-27. 3. The value of the im- 
provements in this case is not ascertained by the verdict of 
the jury or the judgment of the court. The object of the law 
was to repay the honest defendant the outlay which he has 
made, and not to enable him to speculate on other men’s 
land. 


Hall & Oliver, for defendants in error. 


I. The judgment of the Circuit Court is in accordance 
with law—R. C. 1855, p. 696, § 20. 

II. If this court should be of opinion that the judgment of 
the Circuit Court is improper for the reason that it is an ab- 
solute judgment against the defendant for so much money, 
then the plaintiffs ask that the judgment may be reformed 
by this court in that respect in accordance with section 35, 
R. C. 1855, p. 1801, and in accordance with the practice of 
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this court—Ferguson v. Ferguson, 86 Mo. 201; Marr v. Mc- 
Intosh, 21 Mo. 548. 

III. The question of the value of improvements was prop- 
erly submitted toa jury—Bk. of Hamilton v. Dudley’s lessee, 
2 Pet. 524; 20 U.S. Dig. 150, § 16. 

IV. The mode of estimating the value of improvements 
adopted by the jury is correct—Haskins v. Spiller, 1 Dana, 
170; S.C. 3 Dana, 576; 20 U.S. Dig. 149, § 6. 

V. The case as made out entitles plaintiffs to recover the 
value of improvements. The facts set forth in the petition 
would entitle plaintiffs in a court of chancery to a decree 
vesting in them the title of defendant. If they choose to waive 
this greater right, they certainly may insist on the lesser 
right, compensation for improvements—R. C. 1855, p. 694, 
§ 20; 7 Mo. 620; 11 Mo. 596; 12 Mo. 337; 16 Mo. 543; 
36 Mo. 193; 3 How. 509; Winters v. Cromelin, 18 How. 871. 


VI. Plaintiffs are entitled to compensation as well for im- 
provements bought of Barber as for improvements made by 
themselves—3 Dana, 576; 17 U.S. Dig. 99, § 5. 


WaGner, Judge, delivered the opinion of the court. 


The two principal objections raised by the plaintiff in 
error in this court are that there is a misjoinder of parties 
on the record, and that the judgment given by the court be- 
low was unauthorized by the statute. Admitting the fact to 
be that there is a defect of parties as plaintiffs in the peti- 
tion, the defendant is in no position to avail himself of the 
error in this court. The matter complained of is patent on 
the face of the petition ; and as he did not resort to his de- 
murrer in the Circuit Court, he must be considered as hav- 
ing waived all objections on that account. But we are not 
satisfied that there is any error in the joinder of parties plain- 
tiff. It appears that all the parties who joined in the peti- 
tion for an injunction as plaintiffs were not joined as parties 
defendants in the ejectment suit brought by the defendant 
in the injunction for the recovery of the premises. And 
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the plaintiffs in this suit aver that at the time of the re- 
covery of judgment in the action of ejectment, they were 
by themselves and their tenants in actual possession of the 
premises, and still continue in such possession. There is 
no denial of this averment, and it must, therefore, be taken 
as true. The record clearly shows that the plaintiffs held 
and were possessed of the land as tenants in common, and 
the possession of one was the possession of all. The defend- 
ant, by bringing his action of ejectment against a part, and 
neglecting or refusing to proceed against the others, could 
not deprive them of their just and legitimate rights. A con- 
trary doctrine would defeat the ends of justice, and destroy 
the equitable objects contemplated by the law. 

The purpose of the act was to remunerate innocent per- 
sons, who, believing they had a good title, had in good faith 
made valuable improvements on real estate, when they were 
evicted by a paramount title—R. C. 1855, § 20, p. 694. 

The petition sets out a case of persuasive equity, and we 
wholly fail to see any force in the objection that the enforce- 
ment of the remedy here sought is an attempt on the part 
of the laws and courts of this State to interfere with the dis- 
posal of the soil on the part of the general government. 
The party under whom the plaintiffs derived their title had 
paid his money for the land, and received a certificate from 
the Receiver of the Land Office; under and by virtue of 
that certificate they had cultivated, improved and been in 
possession of the land for twenty years, when the defend- 
ant entered it and received his patent. 

There is no effort to interfere with the disposal or sale of 
the land; but the piaintiffs do insist with justice and reason 
that they shall be compensated for their improvements, and 
the defendant must be regarded as having constructive no- 
tice of the facts. 

The jury found in their verdict the land to be worth six- 
teen dollars per acre with the improvements, and eight dol- 

lars per acre without the improvements, and the court, by a 
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calculation of the number of acres by the difference in value, 
we suppose, rendered judgment for the plaintiffs for the sum 
of fifteen hundred dollars. 

The criterion by which the jury estimated the value was, 
we think, correct, but it would have been better to have had 
the gross amount fixed by the verdict. But as no injury 
appears to have been done, we will not remand the cause for 
a new trial on that account. The judgment, however, will 
have to be reversed, because it is not in conformity with the 
the statute. 

The court gave an absolute and unconditional judgment, 
and ordered execution to issue to enforce the payment of 
the amount. 

The statute provides if the value of the improvements ex- 
ceeds the value of the land aside from the improvements, the 
court may order that the occupying claimant shall, by a 
time to be specified in the order, take the land and pay the 
ascertained value thereof to the plaintiff, and in default of 
such payment the plaintiff shall take possession of the land 
discharged from all claim of such occupying claimant; and 
if the value of the land, aside from the improvements, ex- 
ceed the value of the improvement, the court may in its dis- 
cretion order either that the plaintiff shall pay for the im- 
provements before he shall be allowed to take possession of 
the land, or that the land shall be divided between the occu- 
pying claimant and the plaintiff, according to their respect- 
ive rights. 

In our opinion, a wise discretion demands in this case 
that an order should be made requiring the plaintiff in the 
action of ejectment, and the defendant in the court below in 
this suit, to pay for the improvements before he should be 
allowed to take possession of the land. 

The judgment of the Circuit Court will therefore be re- 
versed, and judgment will be rendered in this court accord- 
ing to the foregoing views, and the temporary injunction 
granted will continue until the money is paid. The other 
judges concur. 
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James H. McGee et als., Respondents, v. Davip Roserts, 
Pus.Lic ADMINISTRATOR, IN CHARGE OF THE ESTATE OF Rop’t 
C. THOMPSON, DEC’D, Appellant. 


Administration — Judgment — Appeal.—The action of the County Court in set- 
ting aside an order of sale of the real estate of the decedent, is a final decis- 
ion from which an appeal lies by the administrator,to the Circuit Court. 


Appeal from Clay Circuit Court. 
Vories § Vories, for appellant. 


The court below erred in dismissing the appeal taken from 
the County Court. The judgment rendered was a final judg- 
ment from which an appeal would lie; and if so, then the 
court below ought to have heard the case, and not have dis- 
missed the appeal—Art. 5, § 3, Const., R. C. 1855, p. 38; R. 
C. 1855, p. 174, § 1, clauses 6 & 12; Wilson v. Brown, 21 
Mo. 410; R. C. 1855, p. 533, § 8, cl. 4. 


Hi. B. Bouton, for respondents. 


I. The appeal was properly dismissed. The County Court 
made no order from which an appeal lies, no order for the 
sale of real estate—R. C. 1855, p. 174, § 1; Dyer et als. v. 
Carr’s Exec’r, 18 Mo. 246; Wolf et al. v. Wohlein et al., 32 
Mo. 124, 133-4. 

II. No final judgment was rendered by the County Court 
—Harrison v. Rush, 15 Mo. 175; Robinson v. Morgan Co. 
Ct., 832 Mo. 431; Pacific R.R. v. Burger, 32 Mo. 578; Young 
v. Stonebreaker, 33 Mo. 117; Smarr v. McMaster, 34 Mo. 
204; Forman’s Adm’r v. Bashore’s Adm’r, 34 Mo. 245; Ad- 
ams v. Trigg, 35 Mo. 190. 


Face, Judge, delivered the opinion of the court. 


Upon the application of the appellant, an order was made 
by the County Court of Clay county directing him as public 
administrator of said county having in charge the estate of 
Robert C. Thompson, deceased, to sell all of the real estate 
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belonging to the estate of said deceased, or so much thereof 
as might be necessary to pay the debts of said estate. After- 
wards the respondents, as the heirs at law of the said Robert 
C. Thompson, appeared and filed their motion asking the 
County Court to set aside and vacate the order of sale, which 
was sustained. An appeal from the action of the County 
Court was taken to the Circuit Court, which was by the lat- 
ter court dismissed for the reason that the action of the 
County Court'was not embraced within the provisions of the 
statute authorizing appeals to be taken from the County to 
the Circuit Court. The case is brought to this court by ap- 
peal, and the record presents but one question to be determ- 
ined. Section 1 of art. 8, chap. 2, R. C. 1855, after enumer- 
ating specifically eleven classes of cases in which appeals 
from the decision of the County to the Circuit Courts shall 
be allowed, provides as follows: “ Twelfth. * * * Andin 
all other cases, when there shall be a final decision of any 
matter arising under the provisions of this act.”” The admiun- 
istrator had, in pursuance of the provisions of this statute, 
made his application for the sale of the real estate belonging 
to his intestate, and the County Court, by setting aside the 
order of sale,in effect decided against his petition, and there- 
by refused to subject the land belonging to the estate to sale 
for the payment of its debts. What other steps could be 
taken for the purpose of reaching a final decision of this 
matter? The application for the sale was made upon an ex- 
hibit of the condition of the estate, and the only question 
for the determination of the court was whether the personal 
estate was exhausted so as to require the sale of the real 
estate for the payment of debts or not. By refusing to make 
the order of sale the court decided that question, and its ac 
tion was final and conclusive against the application of the 
administrator unless appealed from. 

The Circuit Court therefore erred in dismissing the appeal, 
and its judgment is reversed and the cause remanded. The 
other judges concur. 
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BRADLEY WILLIAMS, Appellant, v. Frost & Hooker, Re- 
spondents. 


Evidence— Wityess—Parties.—In an action by a passenger against a carrier 
for the loss of a trunk and its contents, where proof of the delivery of the 
trunk to the carrier is made by independent evidence, the plaintiff is q 
competent witness to prove the contents of the trunk. The statute, R. C. 
1855, p. 1576, was not intended to restrict the competency of witnesses. 


Appeal from Buchanan Common Pleas. 


Bliss, Hill, and Hall §- Oliver, for appellant. 


I. The court below erred in refusing to permit the depo- 
sition of plaintiff to be read in evidence, because, although 
a party to the record, he was, from the necessity of the case, 
a competent witness to prove the contents of the trunk lost, 
and the value of such contents—Edwds. on Bail. 304-5, 
422-3 ; Story on Bail. § 454, and note; Greenl. on Ev. § 
348, n. 2; Abbott’s Pr. 825; Winters v. Clark, 5 Sand. 242. 


H. M. & A. H. Vories, for respondents. 


The common law rule was that no one directly interested 
in the event of the suit was competent to testify as a witness 
in the cause. To this rule there were certain exceptions, 
mostly from the law of necessity, and it is not denied that 
the evidence offered in this case comes within one of the 
exceptions to the common law rule, so far as it went to 
prove the contents of the trunk. 

Our statute, however, wholly changed and reversed the 
common law rule; it provides that no person offered as a 
witness shall be excluded by reason of his interest in the 
event of the action. 

The statute having changed and repealed the common 
law rule, and made a rule of its own, and then provided for 
the exceptions to the rule made, by what authority will the 
court create another exception which is in direct conflict 
with the plain language of the statute?—R. C. 1855, pp. 
1576-8. 














FEBRUARY TERM, 1867. 517 





Williams v. Frost et al. 





The Legislature of this State have given at least two legis- 
lative constructions of this act. R. C. 1855, p. 435, § 45, 
tit. Corp. R.R. provides that checks shall be fastened to all 
parcels of baggage taken by passengers; and if such baggage 
is not delivered on demand, that he shall recover the value 
of the same, and that he may be himself a witness to prove 
the contents and value of his baggage. This makes another 
exception to the statutory rule, but only applies to railroad 
carriers or corporations. 

The Legislature in 1857 passed another act by which they 
have made another exception to the rule created by statute, 
in which they provide that a party may be examined as a 
witness in behalf of his co-plaintiff, or co-defendant, as to 
any matter in which he is not jointly interested — Acts 
1856-7, p. 181. 


WacGner, Judge, delivered the opinion of the court. 


The plaintiff in his petition alleges that the defendants 
were common carriers; that they were on the 18th day of 
November, 1864, engaged in running a line of stages from 
St. Joseph, in the State of Missouri, to Council Bluffs, in 
the State of Iowa, for the purpose of carrying passengers 
and their baggage; that on the said 18th day of November, 
1864, at the city of St. Joseph, the plaintiff took passage in 
a stage coach of the defendants for Council Bluffs, and paid 
the defendants the usual fare therefor, and that he delivered 
to the defendants, to be transported with himself to said 
Council Bluffs, his trunk with its contents, which defendants 
undertook to carry to said Council Bluffs, and there. to de- 
liver the same to plaintiff; that defendants did not transport 
and deliver said trunk and its contents to plaintiff, as they 
undertook to do, at Council Bluffs or elsewhere, and that 
the said trunk, when delivered to defendant as aforesaid, 
contained numerous articles of wearing apparel belonging 
to plaintiff, of the value of two hundred and fifty-two ,dol- 
lars and twenty-four cents, for which amount he asked judg- 
ment. 
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The defendants in their answer did not deny that they 
were common carriers and the owners of the line of stage 
coaches, but they traversed all the other allegations con- 
tained in plaintiff's petition. Upon the trial before the 
court, the delivery of the trunk to defendants and its subse- 
quent loss were proved by an unexceptionable witness. The 
deposition of the plaintiff was then offered for the purpose 
of proving the contents of the trunk. This evidence was 
objected to by the defendants and excluded by the court, to 
which action of the court in sustaining the objection, the 
plaintiff at the time excepted. 

Plaintiff then took a non-suit, and failing to get it set aside 
he has prosecuted his appeal. 

By the common law rules of evidence, all parties in inter- 
est, and parties to the record, were excluded from giving 
testimony. But these were exceptions to these rules origi- 
nating in necessity. Where a trunk was delivered to a bailee, 
or a common carrier, for transportation, and it was lost, or its 
contents purloined or violated, the owner, after proving its 
delivery by independent evidence, was admitted as a witness 
to testify to the particular contents of the trunk, there being 
no other evidence of the fact to be obtained. This exception 
arises ex necessitate rei, for it is not usual for persons in 
such cases, however prudent they may be, to exhibit the con- 
tents of their trunks to strangers, or to provide other evi- 
dence of their value. As a general proposition in such 
cases no better evidence is attainable, and when such is the 
fact it will be admissible. But the counsel for the defend- 
ants virtually admit this to be the rule at common law, and 
insist that it has been changed by statutory enactment in 
this State. 

The code of 1855, in relation to witnesses, removed the 
common law disqualification to witnesses testifying on ac- 
count of interest; it admitted those who were before in- 
capable, and declared that the objection should go to their 
credibility, not to their competency. The language of the 
first section being drawn in general terms, provided that no 
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person offered as a witness should be excluded by reason of 
his interest in the event of the action. This phraseology 
was sufficiently broad to admit all parties to the record in- 
clusive. The innovation on the common law was not 
intended to go to that extent at that time, hence it is en- 
acted in the sixth section that parties to the action, or any 
person for whose immediate benefit the action is prosecuted, 
shall be incompetent. This left the principle governing in 
the production and admissibility of evidence as to parties 
just where it previously existed, and was nothing more than 
declaratory of the common law. It is palpable and mani- 
fest that the whole scope of the enactment, and the purpose 
the Legislature had in view, in interfering, was to enlarge and 
liberalize the rules of evidence, and not to restrict them ; 
and least of all was it the intention to render incompetent 
any person whose competency was engrafted in the rigid 
rules of the law on account of necessity. 

For the error in excluding the deposition of the plaintiff, 
the judgment will be reversed and the cause remanded. 
The other judges concur. 


—__+e932+r——- 


Tuos. J. ATTWELL, Appellant, v. James Lyncu, Respondent. 


Practice — Evidence — Depositions.—Depositions presenting only hearsay testi- 
mony may be suppressed by the court before the trial. Before the copy of 
a deed can be admitted in evidence, the execution and existence of the ori- 
ginal and its loss must first be shown. 


Jos. W. Davis, for appellant. 


Loan, for respondent. 


Wacner, Judge, delivered the opinion of the court. 


The errors assigned by the appellant are the suppressing 
parts of certain depositions, the rejection of certain evidence, 
and the giving of improper instructions for the respondent. 
The depositions suppressed purported to give merely the 
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conversations between third parties, and attempted to make 
evidence out of memorandums, when the witness did not 
pretend to speak of their own knowledge. The evidence 
rejected was the copy of a deed, and no effort was made to 
account for the original, nor was there anything to show that 
it had ever been executed. We see no error in the ruling 
of the court in excluding evidence or suppressing deposi- 
tions. The instructions are unobjectionable ; those given 
for both parties state the law correctly and fairly, and are 
entirely consistent. 
Judgment affirmed. The other judges concur. 


Tue City oF PARKVILLE ef als., Appellants, v.. WM. McNEIL 
| CLoucH, Respondent. 


Practice—Supreme Court—Briefs.—In the Supreme Court, the party complain- 
ing of the errors committed by the court below must assign errors and file 
a brief presenting the errors upon which he relies to reverse the judgment. 
The parties cannot request the court to decide the case upon the merits 
unless the provisions of the statute and rules of court are complied with. 


Appeal from Platte Circuit Court. 


Durbin, for appellants. 


Merryman, for respondent. 


Waener, Judge, delivered the opinion of the court. 


In this case there is no assignment of errors, nor is there 
any statement and brief by either of the parties. The attor- 
neys of the parties have filed an agreement that they waived 
all errors if any upon the record, and request the court to 
decide the case upon its merits. This practice can neither 
be endured nor tolerated. The appeal will be dismissed ; 
and if the appellants think they they have any merits in their 
case, they can resort to their writ of error and get the opin- 
ion of this court whenever they comply with the law and 
rules of practice here. The other judges concur. 
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WititaM Paxton, Apm’R, &c., Appellant, v. N. Humper et 
al., Respondents. 


Practice — Parties. —The Supreme Court will not consider a case until the 
proper parties are brought into court. 


Appeal from Platte Circuit Court. 
Face, Judge, delivered the opinion of the court. 


It appears from the record in this case that all the parties 
necessary to a determination of it have not been brought into 
court, and it must therefore be stricken from the docket. 

The other judges concur. 


—_4+o0e+—— 


THE State ex rel. Nimrop J. KycGer, Petitioner, v. JUSTICES 
or Hoit County Court, Respondents. 


1. Construction of Statutes—Evidence.—In construing statutes, the word “may” 
will be considered as mandatory only for the purpose of sustaining or en- 
forcing, but not for creating a right. 

2. Dram-shops—Licence.—Although a party applying for a dram-shop licence 
may show himself to possess all the qualifications requisite for the issuing 
of a licence under the statute (G. S. 1865, ch. 98), the County Court may 
still, in the exercise of its discreti®n, refuse to grant such licence. 


Petition for Mandamus. 


Woodson & Jones, for petitioner. 


I. The statute regulating the granting of a licence to keep 
a dram-shop does not vest a discretionary power upon the 
subject in the County Court—G. S. 1865, ch. 98, §§ 2, 5, 7, 
8, 9, 12, 14. 

II. Under the statute, he who complies with the provisions 
thereof, and is, in the opinion of the Court County, a person 
of good moral character, may of right demand the licence of 
the County Court; and when the court refuses to issue the 
licence to such person under such circumstances, the court 
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may be compelled to do so by a peremptory mandamus— 
Austin v. State, 10 Mo. 591. The important question in 
this case is whether, under our law, a County Court may re- 
fuse to grant a dram-shop licence, when a person qualified 
under the law and in pursuance of the law applies for it. 

Sec. 2 declares that “no person shall, directly or indirectly, 

fell intoxicating liquors in any quantity less than one gallon 

withoyt taking out a licence as a dram-shop keeper.”’ But 
for this provision all persons might sell intoxicating liquors. 
This section of the act contains the only prohibition of the 
traffick to be found in our statute. So far as dram-shop 
keepers are concerned, this prohibition is not an absolute 
but a qualified one. When the act declares that it shall not 
be done without a licence, is not the implication inevitable 
that a licence may be had for the purpose ? 

The 4th section is in the following words: ‘ Application 
for a licence as dram-shop keeper shall be made in writing 
to the County Court, and state where the dram-shop is to be 
kept; and if the court shall be of opinion that the applicant 
is a person of good moral character, the court may grant a 
licence for six months.” The only discretion confided to the 
County Court is to determine whether or not the applicant 
is a person of good moral character. This is almost ex- 
pressly decided in the case of Austin v. State, 10 Mo. 594. 

The Legislature passed the law under which the petitioner 
applied for a licence, and was refused by the defendant as a 
revenue measure. Not only a large sum has to be paid for 
a licence to keep a dram-shop under the provisions of the © 
7th sec. of the act, but the 5th section imposes an ad valorem 
tax upon all liquors received and sold under the licence. 
When we remember the revenue realized under the provis- 
ions of the act, we cannot believe for a single moment that 
the Legislature intended to invest the County Courts with 
the power of annihilating it. 

If we are right in concluding that all who comply with the 
law, and who, in the opinion of the County Court, are per- 

sons of good moral character, and entitled to a licence, if they 
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wish it, as dram-shop keeper, it must follow as a necessary 
consequence that the word “‘ may” in the 4th sec. of the act 
must be construed to mean shall—Wheeler v. Chicago, 24 
Ills. 105; Cutter v. Howard, 9 Wis. 309; Nave v. Nave, 7 
Ind. 122; 9 How. (U.S.) 248; 5 Johns. Ch. 118; 5 Cow. 
193; 1 Pet. 64; 1 Kent’s Com. note b., t. p. 517. 

All of the cases and authorities go to establish this doc- 
trine: that in all cases where the word “may” is used in a 
statute, it shall be construed to mean shall whenever the 
rights of third parties or those of the public are involved. 
The courts all say where third parties have an interest in 
the matter, or where public rights are involved, then the 
word “may” shall be regarded as imperative. 


Faae, Judge, delivered the opinion of the court. 


This is a petition asking for a mandamus to compel the 
justices of the County Court of Holt county to issue to the 
relator a licence to keep a dram-shop. It is shown by the 
petition that, at the August term, 1866, of said court, and 
upon his application made in conformity with the require- 
ment in all respects of the statute in such cases, a licence was 
granted to the said Nimrod J. Kyger to keep a dram-shop at 
the city of Oregon in said county, for the period of six months 
thereafter ; that his application for a renewal of said licenee 
for another period of six months was again presented at the 
February term, 1867, of the said court, and that the same 
was refused. To this petition a demurrer is filed, which pre- 
sents but one question for the consideration of this court. 
The relator being admitted to be a person of good character 
within the meaning of section 4, chapter 98 of General Stat- 
utes of Missouri, 1865, can the County Court of Holt county 
lawfully refuse to issue a dram-shop licence to him after a 
full compliance upon his part with all the conditions and re- 
quirements imposed by the statute? This section, after stat- 
ing how the application shall be made, and what statements 
it shall contain, concludes as follows: “And if the court 
shall be of opinion that the applicant is a person of good 
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character, the court may grant a license for six months.” 
It is very earnestly insisted upon the part of the counsel for 
the petitioner that the words “may grant,” as here used, are 
not permissive merely, but they ought to be judicially con- 
strued to be imperative. In other words, that whenever it 
could be shown that the applicant has complied with all 
the requirements of the statute, the County Court has no 
discretionary power in the premises, and the licence must be 
granted as a matter of right. Quite a list of authorities, 
touching the proper construction of the word “‘ may ”’ as used 
in statuary enactments, has been presented in the petition- 
er’s brief, all of which have been carefully examined. These 
authorities are uniformly to the effect that the word is only 
to be construed as mandatory for the purpose of sustaining 
or enforcing a right, but never to create one. It cannot be 
said in this case that the petitioner has a legal right which 
he is seeking to enforce by this proceeding. 

The case of Austin v. The State, 10 Mo. 591, is, we think, 
directly in point here. It was there held, that, ‘‘ whenever 
the Legislature prohibits any calling or profession, it ceases to 
be alawful pursuit”; and when the Legislature do not pro- 
hibit it, but allow it to be exercised by certain persons, hav- 
ing certain qualifications specified in the law, it then be- 
comes a “municipal privilege.” In cannot be said with 
propriety, as we think, that it is the policy of our laws to 
regard the business of dram-selling in any other light than 
as a mere privilege, granted under restrictions and condi- 
tions that clearly imply a tendency to effect injuriously the 
public morals, and therefore not to be encouraged either by 
the laws themselves or the courts of the country. The busi- 
ness, then, which the retailer seeks to engage in is not a mat- 
ter of personal right, nor one that the interests of the public 
at large demands that he should be permitted to carry on. It 
is contended further that a construction of this statute which 
places the whole matter within the discretionary power of 
the County Court, would confer upon that tribunal an au- 
thority which might be exercised so as to lessen materially 
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the revenue of the State. Of course this is based upon the 
idea that this act in relation to dram-shops is intended asa 
revenue measure rather than one to restrain and control, as 
far as possible, by legal restrictions, an evil which it was not 
considered wise or expedient to attempt to prohibit alto- 
gether. It is not necessarily to be treated by the Legislature 
as a legitimate source of revenue to the State, but only be- 
comes so incidentally; and the County Court being, as we 
think, fully invested with discretionary powers in cases of 
this sort, may exercise the same, subject to the limitations 
and restrictions absolutely imposed by statute. 

The other judges concurring, the demurrer is sustained, 
and the peremptory madamus refused. 


State oF Missouri, Defendant in Error, v. Joun WooLery 
et als., Plaintiffs in Error. ‘ 


1. Criminal Practice—A ppearance—Process.—The appearance of a party by 
counsel to a writ of scire facias upon a recognizance, will authorize a judg- 
ment against him although the process was not served. 

2. Criminal Practice—Recognizance—Record.—W here the defendant enters into 
a recognizance before a justice of the County Court, to appear and answer to 
an indictment, after a change of venue had been granted, until the contrary 
be shown it will be presumed that all the steps necessary to give the jus- 
tice jurisdiction had been properly taken—R. C. 1855, p. 849, § 21. 


Error to Andrew Circuit Court. 


Parker, Strong, and Chandler, for plaintiffs in error. 


I. The Circuit Court of Andrew county erred in overruling 
the demurrer of defendant to the scire facias in this case, 
and in giving judgment on the same, for the reason that the 
indictment against the defendant Woolery (at the time 
the bond upon which scire facias was issued) was taken by 
a justice of the County Court of Buchanan county upon an 
indictment pending in the Circuit Court of Andrew county. 
The justice of the County Court of Buchanan county had no 
34—VOL. XXXIX. 
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legal authority to let to bail a person indicted, unless the 
indictment was pending in the county of which he was a 
justice—State v. Nelson, 88 Mo. 18; State v. Ramsey, 23 
Mo. 327; State v. Randolph, 26 Mo. 213. 


II. The bond in this case was void, and should have been 
treated by the Circuit Court of Andrew county as a nullity, 
for the reason that it was taken and approved by an officer 
who had no authority to take a recognizance and let to bail 
in such a case—R. C. 1855, p. 1179, § 33. 


III. The indictment in this case was either pending in the 
Circuit Court of Andrew county at the time the recognizance 
in this case was taken, or it was not; if it was pending, then 
the bond was void because taken by an officer who was 
without authority to admit to bail in such a case; if the 
indictment was not pending in the Circuit Court of Andrew 
county, then the recognizance was void, and should have 
been so held by the court below, for the reason that Charles 


Schriber had no right or authority to require the defendant 
John Woolery and his securitits to enter into bond con- 
ditioned to appear and answer an indictment recited in the 
bond to be pending in the Circuit Court of Andrew county, 
when no such indictment was pending there at the time 
said bond was taken. 


IV. If the judgment in this case was good in all other re- 
spects, that part of it which goes against the defendant 
John Woolery would be void, for the reason that there 
never was any personal service as to him, and a return of 
but one nihil before judgment was rendered against him on 
the bond. To enable the State to take a judgment on a for- 
feited recognizance there must be either personal service, or 
a return by the proper officer of two nihils, which is held to 
be equivalent to personal service—State v. Randolph, 22 Mo. 
478; 7 U.S. Dig. Recog. 36-9 ; ‘Saus v. People, 3 Gilmore, 
827; Graham v. State, 7 Blackf. 3138; West v. Common- 
wealth, 3 J. J. Marsh. 641; Kearns v. State, 3 Blackf. 334; 
‘5 Little, 322; 4 J. J. Marsh. 288; 13 Pick. 52. 
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Face, Judge, delivered the opinion of the court. 


The main question in this case arises upon the following 
state of facts as shown by the record. John Woolery, one 
of the plaintiffs in error, was indicted by the grand jury of 
Buchanan county for the crime of murder in the first degree. 
Upon his application to the Circuit Court, a change of venue 
was awarded to the Circuit Court of Andrew county. Pre- 
vious to the filing of the transcript in the latter county, and 
the removal of the prisoner, he was admitted to bail by one 
of the county justices of Buchanan county, and a bond in 
the sum of $2,500 was duly executed by him as principal, 
and John Bennicker, Sylvester Hemming and David S. Col- 
lins as his securities, conditioned for his appearance at the 
next term of the Andrew Circuit Court, the said principal 
being bound in the sum of $1,250, and his securities together 
in alike amount. The defendant Woolery failed to appear 
at the time specified, and a forfeiture of the recognizance 
was duly taken. At the next term of the court thereafter 
a scire facias was awarded, directed to the sheriff of Bu- 
chanan county, which was returned duly served upon all of 
the parties except Woolery, who could not be found in the 
county. There was an appearance by counsel, however, for 
all the parties, and a demurrer to the scire facias filed, which 
was overruled by the court, and judgment entered up for 
the State. These parties now prosecute their writ of error 
in this court, and insist that the action of the court was 
erroneous, 1st, because the prisoner was admitted to bail by 
an officer not authorized by law to do so, and that his recog- 
nizance was therefore null and void; and 2d, because there 
was no personal service upon Woolery, and it was improper 
to take judgment against him upon the return of one nihil 
only. 

The last objection to the ruling of the court below is very 
easily disposed of. In filing the demurrer to the scire facias, 
an appearance was entered for all the parties by their counsel, 
and we think this was amply sufficient for all the purposes 
of that proceeding. This view of the subject dispenses with 
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the necessity of any general inquiry into the proper mode 
of proceeding in such cases, as well as any examination of 
the authorities cited by counsel. 

The first point may deserve somewhat more extended 
notice, but really presents no greater difficulty in disposing 
of it than the second. It is admitted to be well established 
by the former decisions of this court, that a recognizance 
taken by any court or officer of this State, without authority 
of law, is absolutely null and void. It is also true that by 
the provisions of R. C. 1855, ch. 127, § 383, it is directed 
that, ‘‘ When the indictment is for a bailable offence, the de- 
fendant may be let to bail by the court in which such 
indictment is pending ; or if such court be not sitting, by the 
judge thereof, or by any judge or justice of the County Court 
of the county in which the indictment is pending.” But 
this statute must be taken in connection with other provis- 
ions of the law, and should not be so construed as to work 
a hardship upon any party who may be indicted for a crim- 
inal offence, and who ought to be permitted to redeem him- 
self from imprisonment by giving bail. It seems to have 
been drawn without reference to the fact that a party so 
indicted might desire a change of venue; for it does not 
necessarily follow that a party will be tried in the county in 
which the indictment is found. In this case it is shown that 
an order for a change of venue was made to the county of 
Andrew, but that the prisoner remained in the custody of 
the jailer of Buchanan county. The position of the counsel 
is correct, that from the date of that order the Circuit Court 
of Buchanan county had divested itself of all jurisdiction in 
the premises, and the indictment might with propriety be said 
to be pending in the county of Andrew. The only means, 
however, by which he could make an application for bail, 
are pointed out by the act in relation to writ of habeas cor- 
pus. By the 21st section, article 4, of the habeas corpus act, 
R. C. 1855, p. 849, it is provided, that ‘“ when a person ap- 
plies for the benefit of this act who is held in custody on 
charge of crime or misdemeanor, his application in the first 
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instance shall be to a judge of the Circuit Court for the 
county in which the applicant is held in custody.” It does 
not follow in express terms that if no such judge be at that 
time in the county, that then he may apply to a justice of 
the County Court of the same county; but we think that is 
a reasonable and fair construction of the two acts taken to- 
gether to say that such was really the intention of the law 
makers. It is a construction at least most favorable to per- 
sons held in confinement, and warranted by the general 
policy and spirit.of our system of laws. A literal construc- 
tion of the first act referred to disconnected from the pro- 
visions of the habeas corpus act might result in great had- 
ship and oppression in many cases. A prisoner may be re- 
moved by order of the court to a jail for safe keeping in a 
county remote from that in which the indictment is pending, 
and if the offence with which he stands charged is bailable 
under the law, and there should be no circuit judge in the 
county, it might be a very great hardship to require that his 
application in such case should be made in the county from 
which he has been removed against his own consent. 

Having ascertained, as we think, the proper interpretation 
of the statute which is relied upon for a reversal of this case, 
we proceed to examine the only remaining question. Is 
there such a state of facts shown as to authorize the act of 
the county justice? An examination of the record shows 
that no part of the proceedings upon the application of the 
prisoner to be admitted to bail is preserved except the pe- 
tition and the recognizance. The writ itself, with the return 
thereon, is not preserved, but the presumption must be that 
all this was regularly done, and this presumption, in the 
absence of anything to the contrary, must go to the extent 
of concluding that all the steps necessary to be taken in 
order that the justice of the County Court could act in the 
premises were taken, and that he was duly authorized by 
law to take and approve the recognizance. 

The other judges concurring, the judgment of the Circuit 
Court is affirmed. 
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State or Missouri, Defendant in Error, v. NatHan Cutp, 
Plaintiff in Error. 


Criminal Practice — Recognizance — Scire Facias.— The return of “not found 
within the county” upon two successive writs of scire facias, upon a recogni- 
-zance of bail in a criminal case, is equivalent to a service of the writ, and 
execution may be awarded against the principal upon his failure to appear 
and plead. 


Error to Buchanan Circuit Court. 


H. M. & A. H. Vories, for plaintiff in error. 


wo nihils is no service under the present statute. By the 
act of 1835 (R. C. 1835, p. 454), it is provided under the 
head of proceedings against bail, &c., that two returns of 
“not found” shall be a good service, but in the after acts 
this is wholly omitted, which amounts to an implied repeal 
of said provision—R. C. 1855, pp. 1179-80, & p.1191, §§ 15 
to 18. 


Parker, and Wm. H. Sherman, for defendant in error. 


I. The writs of scire facias in this case are sufficient to 
sustain the judgment rendered against the plaintiff in error 
by the court below. Nothing need be shown to sustain a 
writ but the record of the entries and proceedings in the Cir- 
cuit Court, and it is sufficient if enough appears thereon to 
justify an award of execution—State v. Randolph, 22 Mo. 
481; State v. Littlepage, 38 Mo. 322. 


II. The omission of the sheriff to date the service or re- 
turn of the first writ of scire facias in this case, and the fact 
that the second writ does not show upon its face that it is 
an alias writ, can avail the plaintiff in error nothing in this 
court. These omissions or defects are supplied or cured by 
the statute of jeofails—R. C. 1855, p. 1256, §§ 19, 20, 22. 

II. It is a common-law rule that a return of two “ nihi/s” 
to two successive writs of scire facias are equivalent in law 
to a service of the writ, and will justify a final judgment and 
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an execution thereon—State v. Randolph, 22 Mo. 478; Saus. 
v. People, 38 Gilm. 827; Graham v. State, 7 Blackf. 313; 
Kearnes v. State, 3 Blackf. 334; McRea v. Mattoon, 13 Pick. 
53; West v. Commonwealth, 3 J. J. Marsh. 641; Callaway 
vy. Eubanks, 4 J. J. Marsh, 280; Cumming v. Eden, 1 Con. 
78; Chambers v. Carson, 2 Wheat. 9; Cox v. McFerron, 
Breese (Ala.) 10; Bouv. Law Dic., tit. Nihil. This seems 
to be recognized as the rule of the common law by the courts 
of almost every State in the Union. 


Ho.tmes, Judge, delivered the opinion of the court. 


The material question is whether the return of “not found 
within the county” upon two successive writs of scire facias, 
upon a recognizance of bail in a criminal case, may be taken 
as equivalent to service, and thereupon execution be awarded 
on failure to appear and plead. That such was the rule of 
the common law, there would seem to be no room for doubt. 
This was distinctly recognized in the case of the State v. 
Randolph, 22 Mo. 488. The same practice has been followed 
in several States of the Union, when not otherwise provided 
by statute—McRea v. Mattoon, 3 Pick. 53; Saus v. People, 
3 Gilm. 327. The prisoner is to be considered as in the cus- 
tody of his bail, who is bound to have him in court on the 
day named ; and he is not to depart until discharged by the 
court. The bail must know that he is there, or, if not there, 
that a forfeiture of recognizance will be taken against them ; 
and that upon a return of two nihils upon the writs of scire 
facias, and on failure to appear and plead, he will be in de- 
fault, and that an execution will be awarded. The venue 
must be laid in the same county where the recognizance is 
taken, for the reason that the defendant is presumed to re- 
side in the county—1 Chit. 299. The statute authorizes him 
to plead payment only in discharge—R. C. 1855, p. 1240, 
§ 57. It is not the commencement of a civil action, but only 
a continuation of the former proceeding, to which he is a 
party in court, and such return of two successive writs may 
very well be deemed equivalent to notice. If the party be 
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attentive to his obligations, he will not be in much danger 
of suffering hardship by this rule. Such was the practice 
under the statute of 1835, when a capias was allowed in 
civil cases. That statute has never been repealed; but we 
know of no statute provision now in force which changes the 
common law on this subject. 

It was objected, also, that the second writ was not ex- 
pressed on its face to be an alias. So far as this imperfec- 
tion may be a defect in the process, it was cured by the 
statute of jeofails. 


The judgment will be affirmed. The other judges concur. 


SraTe oF Missourt, Appellant, v. Joun H. WALL AND SAMUEL 
WALL, Respondents. 


Criminal Practice—Indictment.—An indictment will not be held defective or 
insufficient if enough remain to constitute a good charge of the offence after 
striking out the objectionable parts. An indictment charging that the 
defendants did assault one J. W. Jones, and him, the said John W. Jones, 
did put in fear, &c., sufficiently identifies the person against whom the 
offence was committed. 


Appeal from DeKalb Circuit Court. 


J. C. Parker, for appellant. 


I. The court below erred in sustaining the demurrer be- 
cause the indictment is good for robbery without the clause 
complained of by the defendants, and the clause claimed to 
be objectionable may be rejected as surplusage—R. C. 1855, 
p. 574, § 20; Bishop’s Crim. Law, §§ 966-7, 972, and fol- 
lowing. Mere surplusage, when there is sufficient matter 
alleged to indicate the crime and the persons charged, does 
not invalidate an indictment—R. CO. 1855, p. 1176, § 27. 

II. Although there might not, in the opinion of the court 
below, have been sufficient matter set out to constitute the 
crime of robbery, yet the crime of larceny was sufficiently 
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charged, and the court below should have overruled the de- 
murrer on that ground—State v. Jenkins, 36 Mo. 376. 





Vories § Vories, for respondents. 





Names, when necessary to be alleged in a pleading, are 
always descriptive, and must always be strictly proved as 
alleged or stated. In the indictment in this case the person 
alleged to have been assaulted and the one robbed are, or 
may be, different persons, and there are no allegations in 
the indictment to show that they are the same; hence the 
two allegations are repugnant and the indictment bad— 
U.S. v. Keene, 1 McLean, 429; Arch. Crim. Prac. 261, 265, 
and notes; State v. Hand, 1 Eng. 165; Paige v. The State, 
19 Ohio, 423; Bell v. State, 1 Stewart (Tenn.) 42. 
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The respondents were indicted for robbery in the first 
degree. The indictment consisted of but one count, and 
charged that defendants on, &c., feloniously did make an 
assault upon the person of one J. W. Jones, then and there 
being, and him the said John W. Jones, in fear and danger 
of some immediate injury to his person, by assault and vio- 
lence upon the same, then and there feloniously did put, 
and then and there, in the presence and against the will of 
him the said John W. Jones, one United States treasury 
note, &c., the goods and chattels and personal property of 
him the said John W. Jones, then and there being found, 
feloniously did seize, steal, &c. 

The defendants demurred to this indictment, and their 
principal ground of objection alleged that the indictment first 
charged that defendants made an assault on one J. W. Jones, 
and then charged that they feloniously put in fear and 
robbed one John W. Jones of certain treasury notes, &c., 
without any averment or other thing to show that the said 
J. W. Jones and John W. Jones were the same person. 

The court sustained the demurrer, and the State excepted, 
and appealed to this court. 
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It is unquestionably a rule in criminal pleading that names 
should be set forth with certainty ; names are the indicia by 
which persons are distinguished, and a mistake in setting 
them out with accuracy, or omitting them entirely, will 
necessarily be fatal. But here the pleader sets out the 
name as J. W. Jones, and refers to him three times in the 
short count as the said John W. Jones, showing the connec- 
tion and identifying the individual as being one and the 
same person. The indictment, therefore, was certain to a 
certain intent, and we think good. Had the initials been 
used throughout the indictment the case would have been 
different. An indictment will not be held defective or in- 
sufficient if enough remains to constitute it good after strik- 
ing out the objectionable parts. If the name of J. W. Jones 
had been stricken out, there would still have been left a valid 
and substantial indictment. It might, therefore, have been 
regarded as surplusage, and as such have been disregarded. 


The judgment will be reversed and the cause remanded. 
The other judges concur. 


State or Missouri, Respondent, v. EmANvEt Brostus et al., 
Appellants. 


1. Criminal Practice — Evidence—Instructions.— Where the evidence offered is 
not sufficient to sustain the indictment, it is the duty of the court so to in- 
struct the jury. ’ 

2. Criminal Practice—Dram-shops— Evidence.—Under an indictment for selling 
liquors without having a dram-shop licence, it must be proved that the li- 
quors were sold in less quantities than one gallon and for the purpose of 
being drunk on the premises. . 


Appeal from Daviess Circuit Court. 


Vories §& Vories, for appellants. 


James Jones, for respondent. 
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Homes, Judge, delivered the opinion of the court. 


The defendants were indicted for selling vinous, ferment- 
ed and spirituoys liquors as merchants in less quantity than 
one gallon, and permitting the same to be drunk at their 
stand, store, and place of business, without having a dram- 
shop keeper’s licence. The evidence tended to show that 
such liquors had been sold at their store, but wholly failed 
to show that they were sold in quantities less than one gal- 
lon, or that they were permitted to be drunk at or in the 
store. It was proved that liquors which had been purchased 
of the defendants had been drunk in a gunsmith’s shop ad- 
joining the store, and in a vacant lot or yard in the rear of 
the building in which the defendants kept their store. 

The defendants’ instructions to the effect that this evi- 
dence was not sufficient to support the indictment was re- 
fused. We think they should have been given. There was 
no evidence whatever that the defendants had sold liquor in 
less quantity than one gallon, nor that they had permitted 
them to be drunk in their store. 

Reversed and remanded. The other judges concur. 


JEND OF FEBRUARY TERM, 1867. ] 


CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


OF 
THE STATE OF MISSOURI, 


OCTOBER TERM, 1866, AND MARCH TERM, 1867, AT ST. LOUIS. 





CHARLES Grsson, Respondent, v. CHarLes P. CHoureau ef 
als., REPRESENTATIVES OF PIERRE CHOUTEAU, JR., Appel- 


lants.* 


1. Conveyance—Recording—Notice.—The statute of October 1, 1804 (1 Ter. L. 
46, § 8), did not avoid unrecorded deeds as between the parties thereto, but 
only as to subsequent purchasers and mortgagees for a valuable considera- 
tion ; as between the parties and their heirs the deed operated as a convey- 
ance to pass the title. 

2. Lands and Land Titles—New Madrid Locations—Act of April 26, 1822—Re- 
turn of Survey to Recorder.—The act of Congress of April 26, 1822, in requir- 
ing that all warrants should be located within one year from the passage of 
the act, applied only to such acts as the owners of New Madrid claims could 
themselves do, and not to the action of the public officers of the Govern- 
ment. When the survey and plat of a New Madrid location were made in 
1818, and filed in the office of the Surveyor General at that time, the failure 
of the Surveyor to return the plat of survey to the Recorder of land titles 
until 1841 did not make void the location. The return of the survey to the 
Recorder was the duty of the Surveyor General, and not of the claimant.— 
Easton v. Salisbury, 21 How. 426, commented on. 

. Lands and Land Titles—Surveys — Public Officers —Jurisdiction.—When the 
survey of location or claim is once made officially and approved, the officers 
of the Land Department have no authority to set aside or annul such sur- 





* This case was heard at October term, 1866, and judgment affirmed. A 
motion for rehearing was made and sustained. The case was again heard at 
March term, 1867, and the judgment was reversed. 
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veys on the ground that the interferences with other surveys are not pre- 
sented on the plat. It is the province of the courts to determine judicially 
between conflicting titles to the same land. Surveys are merely evidence 
of location and boundary, and decide nothing as to superiority of title. 
Where an individual in the prosecution of a right does everything the law 
requires him to do, the law will protect him against the neglect, miscon- 
duct or unauthorized acts of a public officer. 

4. Lands and Land Titles—Patent—New Madrid Location—Assignee.—A patent 

may issue to the assignee of a New Madrid location and will pass the legal 

title, the presumption being that, when the patent issues, all the acts neces- 
sary to its validity have been properly done; but the defendant in a suit 
may show that he was one of the legal representatives of the original lo- 
cator, or that he has an equitable title to the land described in the patent. 

Conveyance—Estate—Granting Words— Estoppel — Covenants — Warranty.— 

The words “bargain, sell, release, quit-claim and convey’”’ are words of release 
and quit-claim merely ; they carry the grantor’s interest and estate in the 
land, but do not purport to do.anything more. The statutory covenants 
created by the words “grant, bargain and sell” do not operate as.the an- 
cient common-law warranty to transmit a subsequently acquired title. A 
deed purporting to convey a fee simple absolute, so as to pass a subsequent- 
ly acquired title under the statute, must undertake to convey an indefeasi- 
ble title ; and must undertake to convey not the grantor’s interest in the 
land, but the land itself, and in such a manner that the grantee is not to be 
disturbed by any one. A deed conveying the “ right, title and interest” of 
the grantor can have no other or greater effect than a deed of release and 
quit-claim. 

Lands and Land Titles—Patent——Relation — Limitations.—W here the equita- 

ble title has passed from the United States, the legal title evidenced by a 

patent will relate back to the emanation of the equitable title, so that the 

limitation created by an adverse possession under the statutes of the State 
will commence to run from the emanation of the equitable title. When the 
survey of a New Madrid location is returned to the Recorder of land titles, 
an exchange of lands is effected between the Government and the locator, 

and the equitable title passes from the United States, andfrom that date a 

party in possession of the located land may prescribe as against the New 

Madrid locator. 

7. Practice — Decree— Infant—Guardian.—The decree of a court of chancery 
against an infant, based upon the appearance of the infant by his guardian, 
without any previous service of process upon the infant, is void, and the 
infant cannot be bound by such decree. The infant heir can not appear 
and answer by his general guardian only. 


or 


for) 


Appeal from St. Louis Land Court. 


The chain of title was as follows: 


1. Confirmations to James Y. O’Carroll for 1,000 arpents, 
13th March, 1806; reduced on 14th December, 1810, to 350 
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arpents, and extended by Recorder of land titles to 640 acres 
in 1815, and finally confirmed on the 29th April, 1816, to 
James Y. O’Carroll and his legal representatives. 

2. Deed, acknowledged and recorded, from James Y. 0’- 
Carroll to George Ruddell, of 1805, for confirmation, and for 
all the land. 

3. Geo. Ruddell to Jas. Tanner and And. P. Gillespie, Mar. 
7, 1866, for 550 arpents in Little Prairie township, New Mad- 
rid county, on the waters of the Mississippi, it being a part 
of the said tract of land originally claimed before the U. 8. 
Commissioner of land claims for the Missouri Territory, 
by and in the name of Jas. Y. O’Carroll, as reference be- 
ing had to the Recorder’s office or for land claims for the 
Missouri Territory, &c., which has been materially injured , 
by earthquakes, and assigns right to locate lands in lieu 
thereof under the New Madrid act of 1815. 

4. Deed of George Ruddell and wife to And. P. Gillespie, 
of New Madrid, for $500 of land in Little Prairie township, 
described as “‘one tract of 200 arpents, situate on the Missis- 
sippi, or near the Mississippi, it being part of the James Y. 
O’Carroll’s settlement right,” duly acknowledged and re- 

‘corded, dated 16th May, 1818. 

5. The general assignment of A. P. Gillespie*to Jas. Tan- 
ner of all his interest and title in the O’Carroll claim, and 
other lands, acknowledged 18th May, 1816, and duly re- 
corded. 

6. Deed of A. P. Gillespie to Jas. Tanner, 1st June, 1818, 
for the 200 arpents, a part of the settlement right of Jas. Y. 
O’Carroll, situate in the county of New Madrid and township 
of Little Prairie. 

7. Geo. Ruddell to George Dameron, 1st November, 1815, 
a part of a tract of land of 200 arpents situate in the Little 
Prairie township, county of New Madrid, &c. This deed 
was held void for uncertainty in the case of Holme v. Straut- 

man, 35 Mo. 293. 
8. Deed of Rachael Dameron, William Nelson and John 
Dameron, heirs of George Dameron, to James Tanner, the 
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tract of 200 arpents last above conveyed to George Dameron 
on the 18th October, 1816. 

The foregoing was the chain of title in New Madrid county 
as the same appeared of record there, and the title to the Jas. 
Y. O’Carroll head right thereby vested in James Tanner. 


Chain of title in St. Louis county : 


1. Deed of James Tanner to Christian Wilt, dated 31st 
January, 1816, duly recorded. 

2. New Madrid certificate No. 150, of November 30, 1815. 
The J. Y. O’Carroll’s land has been injured by earthquakes. 

3. Location of certificate, November 8, 1816, by Christian 
Wilt, with description of land located. 

4. Certificate of Joseph C. Brown, agent of Christian Wilt, 
of location on fractional sections 20 and 17, west half of frac- 
tional section 21, and north side of fractional section 28, in 
the same township (45 N. and range 7 E.) in which St. Louis 
is situated—June 16, 1818. 

5. U.S. survey of O’Carroll’s New Madrid location as 
made for Christian Wilt in April, 1818, by Jos. C. Brown, 
Dep. U.S. Surveyor. This survey was not returned to the 
Recorder of land titles until 1841. 

6. Deed of Hempstead, guardian of Wilt, only son and 
heir of Christian Wilt, deceased, to Joseph Hertzog, surviv- 
ing partner of Hertzog & Wilt, dated 10th September, 1821, 
for the 640 acres in the New Madrid location for Christian 
Wilt, No. 150, &c. This deed was made pursuant to a de- 
cree of the Court of Chancery, entered at the August term 
thereof at St. Louis in 1821. 

7. The record of said decree in chancery in Hertzog v. 
Wilt—Circuit Ct. of St. Louis sitting as a court of chancery, 
August term, 1821. By this decree Hempstead, the guard- 
ian of Geo. W. Wilt, is ordered to convey the real estate, in- 
cluding this New Madrid location No. 150, to Jos. Hertzog. 
The guardian was appointed without any service of process 
upon the infant. 

8. Jos. Hertzog to Robert Wash, trustee for Louis Devo- 











540 ST. LOUIS. 





Gibson v. Chouteau’s heirs. 





tion, deed of trust of 26th October, 1822, of this New Madrid 
location No. 150 and other lots of land to secure $9,549 due 
Devotion by Hertzog, with power to Robert Wash to sell on 
ten days’ public notice a part or the whole of the land. 

9. Louis Devotion, by trustee R. Wash, to P. Chouteau, 
Jr., for $128, the 64 acres now sued for, dated November 27, 
1824. In 1826 Pierre Chouteau entered under this deed, 
and has held ever since until his death in 1865. 

10. Deed of Jos. Hertzog, by sheriff, to Henry Clay, exec. 
utor of James Morrison, dated May 17, 1825; of the New 
Madrid certificate No. 150 and location 640 acres, and other 
lands sold under execution. 

11. The deed in chancery in case of Henry Clay against 
Christian Wilt and Joseph Hertzog’s heirs and Rob’t Wash, 
vesting the title in the New Madrid location No. 150, 640 
acres, as against the parties named, in Henry Clay, executor 
of William Morrison. 

12. Title bond or agreement from Henry Clay to William 
McRee to convey him the New Madrid location No. 150, 640 
acres. 

13. Deed from Henry Clay to the heirs of William McRee, 
October 11, 1839, for $500, conveying the 640 acres of land 
(New Madrid location No. 150 of Jas. Y. O’Carroll) to Ann 
McRee, James F. McRee and Samuel McRee, heirs of Wm. 
McRee. 

14. Deed of Ann F. McRee, Jas. M. McRee and Mary A. 
McRee to Samuel McRee, of 4th July, 1836, for the sum of 
$1,600; grant this New Madrid location No. 150 of 640 acres 
to Samuel McRee and his heirs. This deed states the death 
of Wm. McRee before February 4, 1836; so that Hy. Clay’s 
sale of the land in N. M. certificate 150 to Wm. McRee must 
have been before the 4th February, 1836. 

15. Bill in chancery filed by Samuel McRee in 1845 against 
the heirs of Wilt and Hertzog, and Ed. Hempstead et als., to 
cure the defect in old bill of 1821 by Hertzog v. Hempstead, 
guardian of Geo. W. Wilt, heir of Christian Wilt, in which 
there was no service on the heir at law of Chr. Wilt, the loca- 
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-tor of N. M. certificate 150. In this last bill the title of Chr. 
Wilt to N. M. certificate No. 150 under James Y. O’Carroll 
was asserted, and Sam’l McRge was decreed to be the sole 
owner of the N. M. certificate No. 150 under Jas. Y. O’- 
Carroll. 

16. Samuel McRee, claiming to be the sole owner of the 
640 acres in Jas. Y. O’Carroll’s N. M. certificate No. 150 in 
favor of Chr. Wilt, he and his wife make a deed to Pierre 
Chouteau, Jr., and his heirs, on the 30th August, 1838, for 
the 64 acres which Mr. Chouteau had acquired of Robert 
Wash, trustee of Louis Devotion, in 1824, all duly acknowl- 
edged and recorded at the time. These are the 64 acres in 
suit. 

17. Samuel McRee died, and devised all his real and per- 
sonal and other property to his wife; will probated in 1849. 

18. Mary McRee, widow of Samuel McRee, and his sole 
devisee, is the party to whom the patent of 1862 is issued as 
the assignee of Jas. Y. O’Carroll. 

19. Mary McRee to plaintiff. 


B. A. Hill and Shepley, for appellants. 


I. The patent and location are void, no survey being re- 
turned to the Recorder of land titles until 1841—Easton v. 
Salisbury, 21 How. 427; Hale v. Gaines, 22 How. 144; 
Wilcox v. Jackson, 13 Peters, —; Bagnell v. Broderick, 13 
Peters, 447. This is a rule where a prior title exists by law, 
or a prior reservation exists. 

II. The patent survey and location are void, because the 
location was not made on public lands, the sale of which 
was authorized by law—New Madrid act of 17th Feb. 1815, 
p. 255, § 1. 

By the act of 13th June, 1812, “the rights, titles and 
claims to town or village lots, out-lots, common-field lots, 
and commons in, adjoining and belonging to the several 
towns or villagesof * * * St.Louis, * * * in the 
Territory of Missouri, which lots have been inhabited, cul- 
tivated or possessed prior to the 20th day of December, 1803, 
35—VOL. XXXIX. 
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shall and the same are confirmed to the inhabitants accord- 
ing to their several rights, or rights in common, thereto,” 
* * * And the said acg of 1812 commands the U. 8, 
Surveyor “to survey and mark the outboundary lines of 
the said several towns or villages, so as to include the out-lots, 
common-field lots, and commons thereto * * * belonging.” 

The outboundary of St. Louis, the out-lots, common-field 
lots, and commons thereto belonging, even according to said, 
act of 1812, must include all of the Jas. Y. O’Carroll loca- 
tion; and all the lots and commons being granted to the 
inhabitants, and all the vacant lots within said area not re- 
served for military purposes by the President of the United 
States, shall be reserved for the support of schools in the 
village of St. Louis, not exceeding one-twentieth part of the 
whole lands included in the general survey of said town or 
village. This outboundary is to be a general line to sur- 
round the town or village, and all the commons, and common- 
field lots, and all the vacant lands, and the reservation is 
absolute in the present tense, and takes effect eo instanti upon 
the vacant lands lying between the common-field lots, and 
in other places within the whole range of lots and commons 
in, adjoining, and belonging to, the town or village of St. 
Louis. 

In Glasgow v. Hortez, 1 Black, (U. 8.) the reservation for 
the schools and military purposes is equally positive and 
absolute as the grant to individuals. It is a reservation in 
the present tense, and not any reservation to be made there- 
after. It was then and there reserved for certain purposes 
declared, and it has remained so reserved ever since, and 
such land is not subject to sale. 

The New Madrid locations can only take effect upon public 
lands the sale of which was authorized by law—Act of Feb. 
17, 1815, 1 Land L. 255, § 1. Now then vacant lots in the 
common fields of St. Louis, between the common fields of 
the cul de sac and the common fields of the Barriére des 
Noyers of St. Louis, were reserved from all sales by express 
legislation of Congress. And the location of the New Madrid 
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certificate was in the very face of the statute, and was void 
ab initio, so that the plaintiff has no title under the New 
Madrid certificate or patent—Stoddard v. Mills, 8 How. 365 ; 
Stoddard v. Chambers, 2 How. 284; Lessieur v. Price, 12 
How. 72; Easton v. Salisbury, 21 How. 427; Fenn v. Holme, 
21 How. 481; Bissell v. Penrose, 8 How. 317; Hale v. 
Gaines, 22 How. 214; Barry v. Gamble, 3 How. 51. 

By the act of Congress of March 21, 1866, passed after 
the trial of this case, the title that may remain in the United 
States, if any, is granted to James Y. O’Carroll, or his legal 
representatives, and defendants are clearly the legal repre- 
sentatives for the land sued for. Before the act of 1866, the 
land was clearly within the reserving section of the act of 
June 18, 1812, § 2. 

III. If the patent be not void, and is valid to pass the title, 
of the United States, then the defendant is entitled to the 
sixty-four acres in his possession under the Calve U. 8S. sur- 
vey and confirmation, and under the patent to Mary McRee, 
as assignee of James Y. O’Carroll, for the following reasons : 

(a) Because Pierre Chouteau is the assignee by mesne 
conveyances of Jas. Y. O’Carroll, and of the locators of the 
land under said Jas. Y. O’Carroll and his legal representa 
tives, for sixty-four acres. 

Samuel McRee, and Mary McRee the present plaintiff, 
conveyed this very land in suit to Pierre Chouteau, Jr., on 
the 30th day of August, 1838, by deed of bargain and sale, 
release and quit-claim, in fee simple absolute. 

Mary McRee claims the New Madrid location and patent, 
as devisee of her husband Samuel McRee. Samuel and Mary 
McRee, the grantors in 1838, conveyed to Chouteau the 
same sixty-four acres now sued for. 


Points on the New Madrid patent, and examination of the 
effect of the patent: 


I. The only pretence of claim by the plaintiff arises upon 
the recitals in the patent that Mary McRee is the owner by 
deraignment of title from James Y. O’Carroll of the land in 
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question. She is really the owner of 576 acres of the New 
Madrid location, and Pierre Chouteau died seized of 64 
acres of the same location, under the same title of Samuel 
McRee. 

II. By the patent certificate the Recorder of land titles, 
March 26, 1862, declared “that James Y. O’Carroll, or his 
legal representatives, is entitled to receive a patent for the 
aforesaid survey, No. 2498, saving and excepting ‘ there- 
from’ the interfering claims.” This patent certificate was 
issued under the act of February 17, 1815, § 3, and it leaves 
no discretion in the hands of the Commissioner of the Gene- 
ral Land Office, but requires him to issue a patent to James 
Y. O’Carroll, or his legal representatives, according to the 
long established custom of the office—5 Mo. 147; Atty. Gen. 
Wm. Wirt’s opinion, May 11, 1820, 2 Pub. Land Laws, p. 9; 
B. F. Butler’s opinion, May 7, 1836, 3 id. p. 95. By the 
universal custom of the General Land Office the patents on 
the New Madrid patent certificates have always issued, be- 
fore this one now sued on, in the name of the original owner 
of the injured lands, and his legal representatives. By the 
1st section of the act of February 17, 1815, it is the person 
whose lands were injured by earthquakes that is directed to 
make the location, and this is the same person to whom the 
patent shall issue—1 Pub. Land L. 255. 

Jas. Y. O’Carroll was the person to whom the final con- 
firmation for 640 acres was made, April 29, 1816; he had 
conveyed to Geo. Ruddell the inchoate title, but the legal 
title from the United States passed by the confirmation to 
Jas. Y. O’Carroll, and the original certificate of the Recorder 
in 1812 was issued to Jas. Y. O’Carroll. 

III. Congress alone has power to grant the public domain. 
By law this New Madrid title must pass to the legal owner 
of the lands in 1815, when the act for relief was passed ; and 
so it must pass to Jas. Y. O’Carroll, or his legal represent- 
atives. The patent has no power to affect the title, or to 
pass the title from the United States, unless it be issued in 
compliance with law—Strother v. Lucas, 6 Pet. 763 ; Easton 
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v. Salisbury, 21 How. 427; Hale v. Gaines, 22 How. 144; 
Stoddard v. Bissell, 8 How. 365; Stoddard v. Chambers, 2 
How. 284; Barry v. Gamble, 3 How. 51. 

IV. The patent, by force of the act, must go to O’Carroll, 
or his legal representatives, or to Christian Wilt. The pat- 
ent certificate is issued to O’Carroll, or his legal representa- 
tives, and the Commissioner of General Land Office, in 
violation of law and of the patent certificate, issues the 
patent to Mary McRee and her heirs, as assignee of James 
Y. O’Carroll. This recital is in violation of law, and the 
instructions and decisions of the Attorney General, and are 
not any evidence of title in Mrs. McRee and her heirs, or 
grantee. The Commissioner has no power to grant a title 
that passed by law to O’Carroll, and his legal representa- 
tives, to Mary McRee and her heirs, nor has the Com- 
missioner power to try the title between McRee and Pierre 
Chouteau, or between McRee and O’Carroll. The Commis- 
sioner is not clothed with any judicial or discretionary 
powers by the New Madrid act; he is commanded to issue 
the patent on the patent certificate—§ 3. The recitals in 
the patent are not of matters within the province of the Com- 
missioner, or of the President; and so far as these recitals 
introduced the name of Mary McRee, who is unknown to 
the record of the United States in this location, No. 150, 
they are of no force—1 Greenl. Ev. §§ 491-8. 

V. The patent on its face shows that O’Carroll is the party 
entitled, under the act of 1815, to the land included in the 
New Madrid location, and the deraignment of title must 
depend on the record evidence thereof. By the laws of this 
State title to land must pass by deed or by record—R. C. 
1855, tit. Conveyances, §§ 45, 385,25 & 15. Plaintiff stands 
alone upon the patent to Mary McRee, and the defendants 
show their title and the plaintiff’s title also, under the 
O’Carroll New Madrid location, for the respective tracts of 
land occupied by them for a long term of years. By re- 
corded deeds and decrees in equity, the whole title vested in 
Samuel McRee, under Jas. Y. O’Carroll, and his wife Mary 
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McRee conveyed the land in suit to Pierre Chouteau, and 
his title is as good as the deed of Samuel McRee and wife 
can make it. If Samuel McRee had no title in 1839 to the 
New Madrid location, he had none at his death, and Mrs. 
McRee acquired none by his devise. 

VI. By the statute of 1855, tit. Ejectment, p. 692, §§ 11 
& 12, it is enacted that “the title to the land located by 
virtue of such (James Y. O’Carroll) certificate or patent 
(Mary McRee, assignee of O’Carroll) shall be determined 
according to the rights of the parties to the land as located 
by virtue thereof.” This statute was passed for the purpose 
of meeting the hardship and technical injustice of the rule 
established in the case of Bagnell v. Broderick, 13 Peters, 
and to prevent circuity of action, and an appeal to the court 
of equity. Sec. 12 of the said act, p. 692, declares that the 
real owner of the title shall prevail, and that the patent to 
whomsoever issued shall only be prima facie evidence of the 
title of patentee— Act 1839 and 1845, in pari materia. 
This statute is not ambiguous ; it gives the defendant in this 
action the clear right to defend against the patent to whom- 
soever issued, and to show who is the real owner of the title 
to the land located by virtue of such certificate. 


VII. The General Assembly of Missouri had full power 
and authority to declare that such patent shall enure to the 
benefit of the real party in interest, the real owner of the 
land injured by the earthquakes, and the real owner of the 
lands located in lieu thereof. It is a rule of evidence, of 
property, and of practice in an ejectment suit, in this State, 
over which the General Assembly has full control, and no 
valid objection can be made to the validity and efficacy of 
the act. If, therefore, the patent be held valid against the 
authority of Lessieur v. Price, 12 How. 72, and Easton v. 
Salisbury, 21 How. 427, still the title under the New Madrid 
location or patent, whatever it may be, enures to defendants 
for the 64 acres conveyed to Pierre Chouteau by Samuél 
McRee and Mary his wife. 
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VIII. If the certificate and patent do not enure to the 
benefit of James Y. O’Carroll, for the reason that his title to 
the head right had passed to Ruddell, and to Tanner, and to 
Wilt, the holder of the title to the injured landg, at the time 
the New Madrid location was made, then the patent would 
enure to the benefit of Wilt and his grantees—Stuart v. 
Rector et al., 1 Mo. 861; Mitchell v. Parker, 25 Mo. 256; 
Holme v. Strautman, 85 Mo. 293. If necessary the court 
will hold that the legal title passed to Wilt, who caused the 
location to be made in June, 1818.—Lytle v. Arkansas, 9 
How. 314; Lindley v. Hawes, 2 Black, (S. C. U.S.) 554; 
Bissell v. Penrose, 8 How. 817; Hogan v. Page, 2 Wal. (S. 
C.) —; U.S. v. Fitzgerald, 15 Pet. 407; Barnard v. Ash- 
ley, 18 How. 437; Cunningham v. Ashley, 14 How. 377. 


IX. That the deed of Samuel McRee and wife to Pierre 
Chouteau passed all the title and equity that McRee had in 
1838, and all that he acquired by correcting the decree of 
1821, by the bill he filed in 1845, is clear. The scope of the 
bill of McRee in 1845 was to cure errors and defects in the old 
bill of 1821, and Samuel McRee, grantor in the deed of 1838 
to Pierre Chouteau, solemnly avers of record in his bill in 
chancery that “Christian Wilt purchased, amongst other 
considerable real estate, * * * a New Madrid certificate, 
issued by the Recorder of land titles of United States to Jas. 
Y. O’Carroll, or his legal representatives, No. 150, which 
was afterwards located by said Wilt as a tract of land, de- 
scribed as follows: (Here follows description.) It being a 
certain location made by the said Christian Wilt, by virtue 
of a New Madrid certificate so called, No. 150, dated Novem- 
ber 80, 1815, in the name of Jas. Y. O’Carroll, or his legal 
representatives, all of which will more fully appear by refer- 
ence to said location; * * * and to the deed of transfer 
of said certificate from James Tanner, as the legal repre- 
sentative of said O’Carroll to said Christian Wilt, recorded in 
' the Recorder’s office of St. Louis county, book 4, p. 237, 
et seq.” This bill in equity, or the decree therein, is ample 
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proof as against Samuel McRee that he claimed his title 
under Christian Wilt, assignee of James Tanner, legal rep- 
resentative of Jas. Y. O’Carroll. The deeds in the record 
are conclusive to the same effect, and the deposition of Bran- 
ham locates the land. 

X. The deed of Samuel McRee and wife to Pierre Chou- 
teau, dated August 30, 1838, is operative as a deed in fee 
simple absolute for the land described, so as to pass any 
after acquired title under the 3d sec. of the act of 1835, tit. 
Conveyances—Bogy v. Shoab, 13 Mo. 865. This deed of 
McRee to Chouteau contains the following words in granting 
clause, to wit: “ Bargain, sell, release, quit-claim, and con- 
vey unto Pierre Chouteau, Jr., * * * and his heirs,”’ the 
land in suit by description. Habendum to Pierre Chouteau 
and his heirs forever. This deed has operative words of 
bargain and sale. Every estate of freehold or inheritance 
in possession in land may be conveyed by bargain and sale, 
and estates in remainder and reversion may be conveyed by 
bargain and sale—Fox’s case, 8 Coke, 93 ;- 2 Greenl. Crui. 
98, tit. Deed, ch. 9, § 5, and notes. The words remise, 
release, and forever quit-claim are sufficient—Jackson v. 
Fish, 10 John. 456; Fisher v. Field, id. 495, 505. So the 
words “make over and grant”’—Jackson v. Alexander, 5 
John. 484. The deed of bargain and sale operates under the 
statute of uses, and it operates as a contract, by which one 
person conveys his land to another for a pecuniary consider- 
ation, in consequence of which a use arises to the bargainee, 
and the statute of uses immediately transfers the legal estate 
and possession to the bargainee—2 Greenl. Crui. 98, tit. 
Deed, p. 98, ch. 9,§ 4. The deed also contains the opera- 
tive words release and convey. A release is a conveyance 
of a right to a person in possession. The operation of this 
release is by way of mitter le droit, transferring the right. 
In this State the want of seisin or possession in the grantor 
shall not prevent the operation of his deed to pass the title 
and estate fully to the grantee—R. C. 1845, 1835 & 1825, 
tit. Conveyances, ch. 32, of 1845; 2 Greenl. Crui. 78, and 
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note, tit. Deed, ch. 6, § 19.’ So Greenleaf says that under 
that section the release of the owner, though disseized at the 
time, is held sufficient in the State of Missouri to pass the 
estate. The last operative word is “ convey,” which imports 
a grant, and is sufficient to pass the title of the grantor— 
Patterson v. Carneal, 3 A. K. Marsh. 618. A release, if 
made for a valuable consideration, will be construed to be 
any lawful conveyance by which the estate might pass— 
Pray v. Pierce, 7 Mass. 381; Russell v. Coffin, 8 Pick. 148; 
1 Shep. Touch. (Preston) 82; 2 Lom. Dig. t. p. 186, s. 97. 
It appears that Pierre Chouteau, Jr., had been in possession 
of the land described in this deed from 1826, to the day of 
his death in 1865. He was in possession by color of title 
under a deed from Louis Devotion’s trustee, dated Nov. 27, 
1824. By any fair construction of this deed from McRee to 
Chouteau, it purports to convey a fee simple absolute in the 
land described, and the title which Samuel McRee acquired 
of Henry Clay by deed of Oct. 11, 1839, and of Hertzog’s 
heirs and others by decree, would necessarily pass under 
the statute—R. C. 1845, § 3, tit. Conveyances. The other 
irregularity in the passage of the title occurs in the deed of 
Henry Clay and wife to Ann McRee, Jas. F. McRee and 
Samuel McRee, heirs of Wm. McRee. This deed is dated 
in 1839, and recites that Wm. McRee had paid Henry Clay 
$500 in his lifetime ; that the said William was then deceased, 
and Henry Clay made a deed to his heirs and representatives. 
By a previous deed, dated July 4, 1836, from Ann F. McRee 
Jas. F’. McRee, and Mary A. McRee toSam. McRee, it is recited 
that Wm. McRee had died intestate, leaving two heirs, Ann 
and James, each entitled to one-third, and it appears from the 
Henry Clay deed that Samuel McRee was the other heir. 
Before the 4th of July, 1836, Wm. McRee had died, and the 
last named deed assumes and recites that he had died seized 
of the land in New Madrid certificate No. 150. This deed 
of 1836 is a deed of grant, bargain and sale, and purports 
to be in fee simple absolute for the land. Henry Clay, in 
1839, admits that Wm. McRee had bought the land and 











550 ST. LOUIS. 





Gibson v.. Chouteau’s heirs. 








paid for it in his lifetime, and it is clear enough, and does 
not admit of argument, that Samuel McRee acquired, under 
the statute of conveyances quoted, all the title that Henry 
Clay conveyed to Ann and James McRee in 1839, and as far 
as Pierre Chouteau, Jr.’s 64 acres were concerned, the title 
so acquired in 1838 of Samuel McRee enured to the benefit 
of the grantee Chouteau, and passed immediately to him. It 
appears, then, that all the title to the New Madrid cer- 
tificate of location No. 150 for the 64 acres of the west end 
thereof, acquired by Samuel McRee subsequent to the date 
of the deed to Pierre Chouteau, Jr., 1838, did pass to Pierre 
Chouteau, Jr., by operation of the statute of 1835 and 1845, 

XI. It further appears from the deed of McRee to Chou- 
teau that the land conveyed “is part of the tract located 
under a New Madrid certificate issued to James Y. O’Carroll, 
or his legal representatives.” The location being void, the 
patent being void, there was no title passed by the United 
States to any one until the act of March 21, 1866, when 
Congress removed the reservation for the use of schools and 
military purposes created by the act of June 13, 1812, and 
granted the original location, No. 150, as surveyed, to Jas. 
Y. O’Carroll, or his legal representatives. This statute of 
the United States vests the title by relation to all the land 
within the New Madrid location, not previously granted by 
Congress on the 10th June, 1852, to the Pacific Railroad’s 
trustee, in the State of Missouri, in Jas. Y. O’Carroll, or his 
legal representatives, as of the 16th June, 1818. The con- 
veyances of the parties, while they held the inchoate or equi- 
table title to this New Madrid location, are effectual to pass 
the title subsequently vested by act of Congress in the legal 
representatives of Jas. Y. O’Carroll—Landes v. Brant, 10 
How. 348. 

XII. If it be true, as the authorities seem to prove, that 
the equitable or inchoate right or claim to a location or. con- 
firmation may pass by deed or sheriff’s sales, and that the 
title when vested by the Government will relate back to the 
inception of the claim or right, or equitable title, then the 
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long possession of Mr. Chouteau, under the deed of Samuel 
McRee for the land from 1839 to 1862—23 years—gives Mr. 
Chouteau the interest, title and right of McRee in the land 
so possessed as effectually as if McRee’s deed had been made 
when he had all the claims and titles in his own right to 
this land vested in him—Biddle v. Mellon, 13 Mo. Sucha 
continuous, notorious and adverse possession is as operative 
‘ to pass to and vest in Mr. Chouteau the equitable, inchoate 
right and claim to the location as any conveyance, if the 
analogy between the case of Landes v. Brant, 10 How. and 
this case be observed ; that is, if the act of Congress works, 
as I suppose it does, by relation. The plaintiff could not 
recover in this case under the act of Congress, for the legal 
title was not in Mrs. McRee in 1862, when she sued Mr. 
Chouteau—Givens v. Gray, 26 Mo. 301. 

XIII. By the statutes of this State, the holder of a New 
Madrid location can sue on it in ejectment. By the case of 
Lindell v. Cabanné, 12 Mo., the statute of limitations begins 
to run when the survey is returned to the Recorder of land 
titles. In this case it was returned in 1841—Gray v. Givens, 
26 Mo. 301. If, therefore, the confirmation of the New 
Madrid location by the act of Congress of 21st Nov. 1866, 
perfects the original location, and vests the title by relation 
in Jas. Y. O’Carroll as.in Christian Wilt in 1815 or in 1818, 
then Mr. Chouteau’s long possession gives him the title to 
his 64 acres, as against the devisee of Samuel McRee or the 
plaintiff claiming under him. 

XIV. If the several acts of location, viz., the New Madrid 
warrant, the survey, and patent certificate, had any vitality 
and value, they did not belong to Mary McRee but to Mr. 
Chouteau ; and if they could be perfected into a title that 
could only be done for the benefit of the honest and lawful 
owner. So far as the land in dispute is concerned, Pierre 
Chouteau was the owner of it, and of the New Madrid cer- 
tificate conveying it. It was his title that was patented, and 
the patent related back to the date of the location, and must 
be considered as dated then. It was his interest in said 
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certificate that was surrendered and taken up at the Land 
Department when the patent issued. The whole consider- 
ation received by Government for said patent, so far as the 
land in controversy is concerned, moved from Chouteau. 
Mary McRee surrendered nothing—had nothing to surren- 
der. The plaintiff contends that certificate No. 150 and sur- 
vey No. 2498 were void-as against the United States when 
the patent issued. Concede it; still they did not belong to 
Mary McRee; they could not enure to her; they were the 
property of Mr. Chouteau ; and if for them the land has been 
patented, the benefit must enure tohim. The case is simply 
that where one seeking to purchase land for himself pays all _ 
the money, and by some mistake, accident or trick, the deed 
‘is made to another against his will. The conveyances be- 
ginning with that of O’Carroll to Ruddell, and ending with 
that of McRee and wife to Chouteau, vested in Chouteau an 
equitable claim to the certificate No. 150 and the location 
under it by survey 2498, as has been repeatedly decided by 
this court and by the Supreme Court of the United States. 
See 21 How. (U. S.) 481, where this identical location was 
held to be an equitable title. When one person holds an 
equitable title to land, and another by fraud, accident or 
mistake, against the will of the equitable owner, contrives to 
get the legal title in himself, a court of equity will divest 
that title, and will hold it to be inferior to the equitable title. 
“There are some things so essential to the nature of the 
grant, (of the legal title,) that the great principles of justice 
and law would be violated did there not exist some tribunal 
to which an injured party might appeal, and in which the 
means by which an elder title was acquired may be ex- 
amined”—8 Mo. 94. If a patent has been procured by any 
fraud or trust, equity will relieve—7 Mo. 610. But it is 
only after the patent has issued to the wrong party that the 
court will act; for, till then, the legal title is not in the 
power of the court—9 Mo. 189. After the legal title has 
passed out of the Government, a court of equity will investi- 
gate the conduct of the land officers, and any concealment 
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of papers without authority, or other wrong done, will be re- 
dressed—9 Mo. 328 to 456; 11 Mo. 586 to 592. Nor will 
these officers be allowed illegally to divest parties of their 
rights—9 Mo. 578. Any title paper unfairly obtained will 
be corrected in equity—12 Mo. 333; 86 Mo. 187-93; 18 
How. (U. S.) 87. Where a person originally entitled to a 
bounty from Government assigned it to another, and after- 
wards took a patent to himself, it was held to belong to his 
assignee by relation—21 How. (U. S.) 228. The confirma- 
tion of a claim perfects the same, or a title against the Gov- 
ernment, but leaves it to its original value when placed in 
opposition to the rights of another person—11 Mo. 212; 24 
Mo. 123. Where several parties claim title to property 
with which a special tribunal may deal as between one party 
and the Government, and disregard the rights of others, the 
latter may come into the ordinary courts of justice and 
litigate their claims—20 How. (U. 8S.) 8; 1 Pet. 212; 9 
How. (U. 8.) 328; 14 How. (U.S.) 377; 18 How. (U. S.) 
44. The questions in these last mentioned cases were, (1) 
whether a party could interpose his equity between the Gov- 
ernment and its patentee; (2) whether the decisions of 
officers of the Land Department were conclusive on all per- 
sons, and even the Government, till judicially vacated. And 
it was held they were not conclusive, but the equitable rights 
of parties cut off by issuing a patent, or other official acts, 
would be set up. The case in 1 Peters, 212, was that of a 
claim against the Government of Spain, assumed under 
treaty by United States. The claim was allowed by Com- 
missioners at the suit of A, and the money was paid to him. 
Held, the allowance only established the validity of the 
claim, but not the ownership of A, and that B might recover 
the money from A by proving his right to it—21 How. (U. 
S.) 294; 5 Cranch. 591. 


Gibson, for himself. 


I. This patent cannot be impeached, or its validity in- 
quired into, by one who has only a “naked possession,” 
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without any title inchoate, or complete, under the United 
States—Hunter v. Hemphill, 6 Mo. 106; Sarpy v. Papin, 7 
Mo. 505; Macklot v. Dubreuil, 9 Mo. 490; 11 Mo. 125; 12 
Mo. 155; 13 Mo. 611; 36 Mo. 506; 6 Pet. 728; 9 Mo. 85 
- & 91; 20 Mo. 110; Bagnell v. Broderick, 13 Pet. 

II. Chouteau has no title, equitable or legal, to the prem- 
ises in dispute, and therefore is not in a condition to set up 
any objection to the patent to McRee. } 

1. The deed of Ruddell to Dameron was held to be void by 
this court in Holme v. Strautman, 35 Mo. 298. 

2. The deed of Ruddell to Gillespie is inoperative, for the 
same reasons that destroy the deed to Dameron. 

8. The deed of Ruddell to Tanner and Gillespie was ac- 
knowledged before a justice of the peace for Larran (or 
Lawrence) county, and which is defective, as the land was in 
New Madrid county, and the justice of the peace had no 
authority to take the acknowledgment. 

4. The deed of Hertzog to Wash required him to sell the 
premises “at public sale, on giving ten days’ public notice,” - 
while his deed to Chouteau was made privately, and without 
any notice. 

5. The proceedings in Hertzog v. Hempstead, guardian 
of Wilt, were void, as Wilt’s heirs were not made parties to 
the same. 

6. The deed of Samuel McRee and wife to Pierre Chou- 
teau, Jr., was a quit-claim. They had no title whatever 
when this deed was executed. It was made without any 
consideration, (see testimony of Mrs. McRee,) and any title 
acquired afterwards would not enure to Chouteau. 

The title of the McRees was derived under the deed of 
Henry Clay and wife to them, dated October 11, 1839, while 
the deed of Samuel McRee and wife to Chouteau was made 
on the 30th August, 1838, more than a year before the title 
was vested in any of the McRees. 

The operative words of this deed are, “bargain, sell, re- 
lease, quit-claim and convey.” 

In Frost v. Raymond, 2 Cain. 190, it was held, that the 
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words “grant, bargin, sell, alien and confirm,” in a convey- 
ance in fee, did not imply a covenant or warranty of any kind 
at common law, and this decision has been adopted by all 
the standard writers—4 Kent, 191; Rawle on Cov. for Title, 
471; 2 Hill. on Real Prop. 365. 

The use of the word “ quit-claim”’ defines the character 
of this deed, and restricts it to a mere quit-claim deed. Its 
insertion proves that the grantors intended to convey only 
such title as they then had—Bogy v. Shoab, 13 Mo. 380, and 
authorities cited in Mr. Hill’s brief in that case; Vallé v. 
Fleming, 18 Mo. 489; Fink v. Darst, 14 Ills. 805; 19 Vt. 
275. 

7. The proceedings in McRee v. Hempstead, Wilt, and 
others, in 1848, to cure the defects in the proceedings in 
Hertzog v. Wilt, were not intended to benefit Mr. Chouteau. 
They were not instituted by him, and did not enure to his 
benefit, being long after the deed of McRee to him. 

8. If it be true that this New Madrid location was void 
for any of the reasons mentioned by the appellant, then he 
has shown that he has no title, legal or equitable, to the 
premises, and that he is a trespasser. ; 

III. The act of 26th April, 1822, does not apply to the 
New Madrid location on which the patent to Mrs. McRee 
was granted. 

1. The construction which the appellant prays the court 
to give to this act, is flatly opposed to the decisions both of 
this court and of the Supreme Court of the United States. 
The same point was presented to this court in Cabanné v. 
Lindell, 138 Mo. 184; 2 How. 318; 8 Mo. 96; 21 How. 431; 
22 How. 160; 6 Pet. 733. 

2. The President-had authority to grant the patent in the 
form in which it was issued—that is, not to O. Carroll, or 
his representatives, but to Mrs. McRee. Patents have been 
often issued in both forms. The form here adopted was 
sanctioned by the Supreme Court in Bagnell v. Broderick, 
where a patent precisely similar was held valid and effectual, 
and a recovery had upon the same. 
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IV. The patent passed the legal title to Mrs. McRee, and 
must prevail at law, even if the appellant should be consid. 
ered as the owner of the inchoate title—Bagnell v. Broderick, 
13 Pet. 184. In this case the patentee recovered in eject- 
ment, although the defendant held his own deed for the land 
prior to the issuing of the patent. 

The Land Department at Washington and the on 
of the Interior have a general authority in passing the title 
to public land, and may annul surveys, warrants, &c., and 
order new ones to issue, and may, in general, exercise full 
control over all local officers—Maguire v. Tyler, 1 Black, 
(U.S.) S. C. 202. 

V. The plaintiff is not estopped or barred by the deed of 
Samuel McRee and wife to Pierre Chouteau, Jr. 

1. The deed is a mere quit-claim. It does not “ purport to 
convey the same in fee simple absolute.”” Mrs. McRee joins 
simply and only for the purpose of relinquishing her dower. 
She had no pretence of title or claim other than dower. She 
would not be bound in any covenants in the deed—R. C. 
1835, p. 122, § 25. Samuel McRee had no title when the 
deed was made, and no after acquired title in him would 
pass to Chouteau—Bogy v. Shoab et al. 18, Mo. 380. 

2. The appellant has not shown that Mrs. Mary McRee 
derived or obtained any title to the premises under the will 
of her husband. On the contrary, the plaintiff has proven 
that she bought up the title from the heirs of George Rud- 
dell with money advanced to her by the plaintiff for that 
purpose ; and it was on the strength of the title thus obtain- 
ed that the patent issued. These deeds were not given in 
evidence, because the plaintiff was not bound to go behind 
the patent, and it would have been improper practice to have 
done so. 

3. The action of the Executive Department that Mary Mc- 
Ree was entitled to the patent is conclusive, and cannot now 
be inquired into by any tribunal. It (the Department) had 
the right to take proof as to the ownership of the land, and 
in doing so to determine who was the owner, and its decis- 
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ion is in the nature of a judgment of a court of law—Bag- 
nell v. Broderick, 15 Pet. 184; Phil. & Tren. R.R. Co. v. 
Stimpson, 14 Pet. 448-58; Murray v. Hoboken Land Co., 
18 How. 284. 

This deed from McRee and wife to Chouteau “contains no 
covenants for title to the property conveyed. It carefully 
avoids the use of words which, under our statute, make certain 
words covenant for title.” It was, then, nothing but a deed 
of release or quit-claim of the title then in McRee—Vallé v. 
Fleming, 18 Mo. 489; Fink v. Darst, 14 Ills. 305; 19 Vt. 
276. 

A deed in which the grantor granted, bargained, sold and 
quit-claimed the land, is a mere quit-claim, unless it con- 
tains some covenants of warranty, and works no estoppel— 
14 Johns. 192; 5 Ala. 413; 1 Cow. 618; 9 Cow. 13. See 
authorities above cited. 


Homes, Judge, delivered the opinion of the court. 


It appears that James Y. O’Carroll was the original con- 
firmee of a tract of six hundred and forty arpents of land 
situated in the county of .New Madrid as a settlement right 
confirmed under the acts of Congress. In 1805 he conveyed 
the land confirmed to George Ruddell, who continued to be 
the owner until after the passage of the act of Congress for 
the relief of the sufferers by earthquakes in New Madrid. 
In 1816, Ruddell and wife conveyed to James T'anner and 
Andrew P. Gillespie a tract of 550 arpents of land situate 
in the town of Little Prairie, county of New Madrid, lying 
on the waters of the Mississippi, and further described as a 
part of the land originally confirmed to James Y. O’Carroll 
(reference being had to the records of the record office of 
land claims in the Missouri Territory), which had been ma- 
terially injured by earthquakes, reciting the act of Congress 
for the relief of the sufferers and the privilege given of loca- 
ting other lands in lieu of ihe injured land, and purporting 
to convey all the privileges and benefits given to the said 
George Ruddell by the said act of Congress; and by deed of 
36—VOL. XXXIX. 
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the 17th of October, 1816, Andrew P. Gillespie conveyed to 
James Tanner “all his right, title and claim of James Y. 
O’Carroll.’’ There were some other deeds from the same 
parties to Tanner, which it is not deemed necessary particu- 
larly to notice. 

These deeds were given in evidence by the defendants. 
The objections of the plaintiff were immaterial so far as the 
reasons of them are stated in the record. The defendants 
of course cannot raise any objection to their admissibility as 
evidence. That a deed was not reeorded within one year 
made it void only as against subsequent purchasers and mort- 
gagers from the same grant or for a valuable consideration. It 
was still good and valid against the grantor and his heirs, and 
was effectual to pass the title as between the parties—1 Ter. 
Laws of Mo. 46, § 8; McCamant v. Patterson et al., 39 Mo. 
100. These deeds were sufficient in law to pass the title to 
the injured land to James Tanner, with the right to locate 
other lands in lieu thereof; they were not void on their face 
for uncertainty of description. The description given was 
capable of being made certain by extrinsic evidence ; no ob- 
jection appears to have been made to them on this ground. 
Under the Spanish law prevailing here before the introduc- 
tion of the common law, in 1816, land might have been 
transferred by parol and mere delivery of possession; and in 
Mitchell v. Parker, 10 Mo. 260, it was held that an instru- 
ment made after the passage of the act of Congress of the 
17th of February, 1815, which merely gave a power coupled 
with an interest, was at that time effectual as an actual con- 
veyance to enable the grantee to convey the land in his own 
name. These deeds'not only gave a power coupled with an 
interest, but expressly conveyed the land. We think they 
were sufficient to make James Tanner the legal representa- 
tive of O’Carroll and Ruddell in respect of the injured 


land. 
It further appears that a certificate of location (No. 150) 


was issued by the Recorder in the name of James Y. O’Car- 
roll or his legal representatives, dated November 30, 1815, 
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for 640 acres of land, and delivered to James Tanner to be 
located in lieu of the injured land, which was then relin- 
quished by him to the United States. This certificate was 
located by Christian Wilt, to whom Tanner had conveyed the 
injured land with full power and authority to locate the same 
for James Y. O’Carroll or his legal representatives; and no- 
tice of the location was given to the Surveyor General; and 
a survey and plat were made in 1818, and returned to the 
Recorder as survey No. 2498 for 640 acres of land, in the 
same name, and a patent certificate (No. 447) was issued 
thereon by the Recorder on the 16th of August, 1841. Thus 
a complete location had been made. No certified copy of 
this location from the office of the Recorder appears in this 
record; but it does appear from the evidence that a tran- 
script plat of this survey and location had been returned to 
the Recorder and that a patent certificate had been issued 
on that day. And it further appears that on the 26th of 
March, 1862, the Surveyor General then in office ordered 
said transcript plat of survey to be set aside and annulled, 
for the reason that it was ‘“‘erroneous in omitting to show 
the interferences of other surveys with the same,” and as be- 
ing in contravention of the instruction of the Commissioner, 
of the General Land Office,” and as ‘ superseded by the cor- 
rect plat of said survey returned to said Recorder by him on 
the 26th of May, 1862,” on which a new patent certificate 
and a patent to Mary McRee, assignee of James Y. O’Carroll, 
had been issued; and it appeared, also, that in December, 
1862, the Recorder ordered the patent certificate No. 447, 
issued on the 16th of August, 1841, to be set aside and 
annulled, as being in contravention of the directions of the 
Commissioner and as having been erroneously issued. These 
orders appear to have been made under instructions from the 
Commissioner, which were approved by the Secretary of the 
Interior in 1862, on the application of this plaintiff. Upon 
this new transcript plat being returned to the Recorder, a 
new patent certificate was issued by him in the name of Jas. 
Y. O’Carroll or his legal representatives, and upon this cer- 

















560 ST. LOUIS. 





Gibson v. Chouteau’s heirs. 





tificate a patent dated the 10th of June, 1862, was issued 
under the seal of the General Land Office for the located 
land to Mary McRee, reciting the certificate of location (No. 
150) and the survey and location made for James Y. O’Car- ' 
roll or his legal representatives, and that the right of said 
O’Carroll through intermediate assignments had been trans- 
ferred to her, and the land described was therefore granted 
to her as his assignee, in virtue of deraignment of title, and 
to her heirs; and Mary McRee conveys the land in dispute 
to the plaintiff. 

The act of Congress of the 26th of April, 1822, required 
that thereafter the holders and locators of these certificates 
of location or warrants should be bound in locating them to 
conform to the sectional lines of the public surveys, and de- 
clared that all warrants should be located within one year 
after the passage of the act, in default whereof they were to 
be null and void. This certificate or warrant had been lo- 
eated before the passage of this act, so far as the holder had 
anything to do with the location. The warrant had been 
located and the land surveyed according to sectional lines. 
All the requirements of this act had been complied with. 
According to repeated decisions of the Supreme Court of the 
United States, the location was not complete, so as to operate 
a change of title, until the survey and plat of location had 
been returned to the Recorder and recorded and approved 
by him, and that then only the injured lands reverted to the 
United States, and the inchoate equitable title to the located 
land became vested in the locating owner of the injured 
lands—Bagnell v. Broderick, 13 Pet. 436; Barry v. Gamble, 
3 How. (U.S.) 51; Lessieur v. Price, 12 How. (U.S.) 60. 
All these things had been done in this case, so that the loca- 
tion had become complete. 

The act of 1822 applied only to the holders of warrants or 
certificates and to acts to be done by them. The officers of 
the Government are not mentioned in this section of the act, 
and there would appear to be no rational yround on which 
it can be maintainéd that this provision as to the limit of 
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time was intended to apply to acts and things which were to 
be done by the Surveyor and Recorder after the location was 
{made and surveyed. This point was expressly decided in 
the case of Cabanné v. Lindell, 12 Mo. 184. The case of 
Barry v. Gamble, 3 How. (U.S.) 52, impliedly recognizes 
the same doctrine, and it was said that after that act ‘no lo- 
cation of a New Madrid claim should be permitted that did 
not conform to the sectional and quarter-sectional lines”’ ; 
and the second section declares that “if not so located within 
one year the warrant shall be void, and no location shall 
ever afterwards be made under it.””, The decision in Easton 
v. Salisbury, 21 How. (U.S. ) 426, was placed on the ground 
that the lands had been reserved from sale, and were not 
subject to location at all; and it was also said that all war- 
rants not located within one year from the date of that act 
“are null and void.” 

The location and survey had been made in 1818, and a 
patent had been issued in 1827, and the certificate and pat- 
ent were held to be void because the land was reserved and 
not subject to location; but it is at least not clear that the 
court meant to hold that a location actually surveyed on 
lands not reserved from sale, and in conformity with law, 
within the time limited by the act, would be null and void 
merely because the transcript plat had not been returned to 
the Recorder and recorded by him within that time. And 
in Hale v. Gaines, 22 How. (U.S.) 144, the application of 
the holder of a certificate, issued in 1818, for a location and 
survey, was disregarded by the Surveyor General because 
the lands asked for were as yet unsurveyed, and it was not 
located until 1838; but it was said that this might have been 
done after the public land had been surveyed into sections, 
and within the time limited by the act. We are of opinion 
that this survey and location were not void merely because 
the survey and plat had not been returned to the Recorder 
within one year after the passage of that act. 

With regard to these ministerial and executive duties 
where no absolute limit of time, place or manner is put upon 
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the power to perform them, it may be proper to say in gen- 
eral that the sooner they are done the better, and the longer 
they are delayed the greater is the reason why they should 
be done as soon as practicable. But it seems the Surveyor 
General and Recorder, under the instructions from the Com- 
missioner, undertook in 1862 to set aside and annul the sur- 
vey, location and patent certificate, when the location had 
been completely made in 1841. The only reason which ap- 
pears on this record for this action of these officers is that 
the plat of the first survey did not show the “interferences of 
other surveys with the same,” and that it was therefore, as 
we are left to infer, “in contravention of the instructions of 
the Commissioner.” But whether or not these instructions 
existed when the survey was made and returned, we are left to 
conjecture. This would seem to be avery insufficient reason 
for such an act, even if these officers had the power to do it. 
The interferences were no part of the survey of this land. It 
is the province of the courts to determine judicially between 
conflicting titles to the same land. Surveys are merely evi- 
dence of location and boundary; they decide nothing as to 
the validity or superiority of the title. The area embraced 
within the interferences of surveys.will go with the better 
title. The marking of the interferences on the plats of sur- 
vey may bea matter of convenience for all parties concerned, 
and it is doubtless a proper regulation of the Land Office, but 
it is no essential part of a survey. 

It is a great error to suppose that two surveys may not be 
correctly made to cover the same land—McGill v. Somers, 
15 Mo. 80. No survey could be lawfully declared null and 
void merely because it did not show the interferences of the 
surveys. Such a power would enable the Surveyor and Com- 
missioner to declare all the surveys and locations void that 
have ever been made, on ground as futile as that the point 
of compass was marked on the plat with a straight line, and 
not with an ornamental arrow-head. 

We are of opinion that these orders setting aside and an- 
nulling this survey, location and patent certificate were 
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without authority of law, and utterly null and void. Where 
an individual in the prosecution of a right does everything 
which the law requires him to do, the law will protect him 
against the misconduct or neglect or unauthorized acts of a 
public officer—Lyttle v. Arkansas, 9 How. (U.S.) 333. At 
the same.time all the difference there appears to be between 
the first plat and patent certificate, and the second, consists 
in the fact that the interferences of other surveys are duly 
marked and indicated in the second set of documents. As a 
survey, location and patent certificate for this land, the new 
documents are all the same thing as the former, and the new 
patent certificate ran in the name of James Y. O’Carroll, or 
his legal representatives, like the first one. It does not ap- 
pear to be material, therefore, which set of documents is to 
be considered as the valid one, so far as the authority of law 
for the issuing of a patent thereon was concerned. There 
was a valid location made; a good and valid patent certifi- 
cate had been issued thereon, and the patent was therefore 
issued by authority of law. 

The patent was issued directly to Mary McRee, as the 
assignee, by virtue of deraignment of title, and not to James 
Y. O’Carroll or his legal representatives. It assumes to 
have ascertained the person who was the assignee and legal 
representative. The power and authority of the President 
to issue the patent to this person, if truly ascertained, can 
scarcely be doubted. If it had been issued in the name of 2 
the original confirmee, or his legal representatives, it would ~ 
have been left to the courts to ascertain upon judicial inves- 
tigation who was the person to whom the patent had passed 
the title. That may still be the subject of judicial inquiry ; 
and a court of equity, if it were ascertained to have been 
granted to the wrong person, could afford the proper relief 
to the riglit person. The act of Congress evidently contem- 
plated that the owner of the injured land would make the 
location and receive the patent. It was necessarily to be 
issued and delivered to some person. The original grantee 
of the injured land was long since dead. To whom should 
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it be given but to the legal representative? If Mary McRee 
were, in fact, that person, then the patent conveys the land 
to the right owner of the equitable title. How, then, can it 
be declared void on its face? In such case it would be issued 
without fraud and by authority of law. The recitals are cer- 
tainly binding and conclusive upon the grantor. These re- 
citals make it appear on the face of the patent that it was 
issued upon a New Madrid location and patent certificate, 
and, therefore, that it was issued by authority of the act of 
Congress. A patent may be void because the land had been 
previously reserved from sale—Jackson v. Clark, 1 Pet. 628 ; 
Linsey v. Miller, 6 Pet. 674; Easton v. Salisbury, 21 How. 
(U. 8.) 426: or because the land had been granted to an- 
other—Lessieur v. Price, 12 How. (U. S.) 60: or because the 
land had already been appropriated by law to satisfy another 
claim and patent—Brown v. Clements, 3 How. (U. S.) 667: 
or because it was obtained by fraud, or was issued without 
authority of law—Stoddard v. Chambers, 2 How. (U. S.) 
318. None of these things appeared on the face of the pat- 
ent here. 

No other fraud is suggested than what might consist in the 
issuing of the patent to Mary McRee by name, and not in 
the name of O’Carroll or his legal representatives, or to 
some other person as the legal representative ; and if the re- 
citals were true, there was certainly no fraud in that. And 
it may be considered as settled that when a patent of this 
kind is produced in evidence, we are bound to presume for 
all the purposes of this action that all previous steps have 
been taken by the grantee to entitle her to the patent, and 
that she had the superior right to obtain it ; and having ob- 
tained it, she has the best title known to a court of law, 
until the contrary is made to appear—Bagnell v. Broderick, 
13 Pet. 450; Hooper v. Scheimer, 23 How. (U. S.) 235. 

The plaintiff rested on the patent, and there can be little 
doubt that it made for him a prima facie case. It was en- 
tirely competent for the defendants to show, if they could, 
that the patent was obtained by fraud, or was issued without 
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authority of law; or that, being valid, it enured to their bene- 
fit as the true legal representatives and owners of the equita- 
ble title. But they must show some title in themselves that 
would give them a standing in court, and enable them to 
call in question the validity or correctness of the document- 
ary evidences of title emanating from the Government; and 
they undertook to do this by showing that they were the true 
owners of the inchoate equitable right, and that the patent 
enured to vest the legal title in them. 

The evidence showed that the equitable title to the located 
land had become vested in the heir of Christian Wilt in 1841, 
when the location was complete. The titie which the de- 
fendants claim from the heir of Wilt through a decree in 
chancery, and the deed of the general guardian, made in 
pursuance thereof, to Joseph Hertzog, and through a deed 
of trust given by Hertzog, must be held to have been wholly 
ineffectual and void, for the reasons that the heir was not 
made a party to the proceedings, and could not appear and 
answer by his general guardian only* (Sto. Eq. Pl. § 44, § 
58, n. 8, § 70; 1 Dan. Ch. Pr. 229, 563) ; that the trustee’s 
deed did not show that the sale had been made in pursuance 
of the power given to sell; and that these documents de- 
scribed the located land, when the equitable title thereto 
did not exist at the time nor until after the location was 
completed in 1241. The deed of Hertzog by the sheriff to 
Henry Clay, executor of James Morrison, was ineffectual to 
convey any title for like reasons. But afterwards, in 1844, 
and after the complete location had been made and the equit- 
able right had become vested beyond any question in the 
heir of Wilt, a bill in chancery was filed by Samuel McRee 
against the heirs and representatives of Christian Wilt and 
Joseph Hertzog, praying that all their right and title to the 
located land might be vested by decree in the plaintiff, and 
such decree was accordingly made in 1848. Samuel McRee 
thereby became the owner of the inchoate equitable title to 





* See R. C. 1885, p. 294, § 5. 
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the located land as the legal representative of O’Carroll, and 
by his wiil the same was passed to Mary McRee, his widow, 
in 1849. 

The defendants rely upon the deed of Samuel McRee and 
wife, dated the 30th August, 1838, and insist that the after 
acquired equitable title to this location enured to the grantee 
in that deed, and those holding under him by way of estop- 
pel, or as being a deed which purported to convey the land 
“in fee simple absolute,” under the statutes of this State 
then in force (Act of 1835, § 3,); and still further, that the pat- 
ent itself enured to their benefit and vested the legal benefit 
in them. 

If this deed purports to convey the real estate in fee simple 
)» absolute, the after acquired title passes under the statute, 
otherwise not. There is no covenant of warranty, and no 
estoppel by virtue of any kind of expressed warranty. The 
words “bargain, sell, release, quit-claim, and convey,” are 
words of release and quit-claim merely. They carry the 
grantor’s interest and estate in the land described, whatever 
it may be; they do not of themselves purport to do anything 
more; they do not even raise the statute covenants implied 
in the words “grant, bargain and sell,” nor would these 
covenants operate as the ancient common-law warranty to 
transmit a subsequently acquired titleh—Chauvin v. Wagner, 
18 Mo. 488. There is no English authority that any other 
conveyance than a feoffment, fine or lease operated by way 
of estoppel to pass an after acquired title—Rawle on Cov., 
3d ed., 408. The land is described as being a part of the 
tract located under a New Madrid certificate, issued to James 
Y. O’Carroll, or his legal representatives, and as being the 
same parcel of land conveyed to Pierre Chouteau, Jr., by 
Robert Wash as trustee of Joseph Hertzog by deed recorded. 
The habendum is to Pierre Chouteau, Jr., and his heirs for- 
ever. This description would seem to show very clearly that 
neither party contemplated any other than the inchoate title 
created by a location under a New Madrid certificate, what- 
ever that might be, and not a fee simple; and that the 














OCT. TERM, 1866—MAR. TERM, 1867. 567 





Gibson v. Chouteau’s heirs. 





grantee already had, or claimed to have, that inchoate right 
by virtue of a deed from Hertzog’s trustee, and the grantor 
releases, quit-claims and conveys all his interest in the same 
land and title for the small consideration expressed. It is 
essentially a quit-claim deed and nothing more. It makes 
no positive averment that the grantor is seized or possessed 
of any particular estate in the premises which the deed un- 
dertakes to convey and confirm. Such averments, to create 
an estoppel, must be positive and certain. Where the truth 
‘ appears by the same instrument that the grantor had noth- 
ing to grant, or only a possibility, there is no estoppel—Raw. 
on Cov., 3d ed., 404, n.2. No seizin or possession of any 
particular estate is affirmed in the deed, either in express 
terms, or by necessary implication, whereby an estoppel 
might be created. In Van Rensalaer v. Kearney, 11 How. 
(U.S.) 297, the deed expressly affirmed that the grantor had 
seizin and possession of the estate conveyed, and undertook 
to convey and confirm the same to the grantee. This is not 
a deed of that character. It falls within the general princi- 
ple, which is fully recognized in that case, that a deed of this 
character, which purports to convey, and is understood to 
convey, nothing more than the interest or estate of which 
the grantor is seized or possessed at the time, does not oper- 
ate to pass or bind an interest not then in existence. In 
French v. Spencer, 21 How. (U. S.) 228, also, the deed ex- 
pressly affirmed the existence of the particular interest and 
estate conveyed, and empowered the grantee to make the lo- 
cation and receive the patent for the land when that interest 
should be ripened into a complete title. This is clearly not 
such a deed ; nor does it purport to convey a fee simple abso- 
lute. To have this effect under the statute, the deed must 
undertake to convey an indefeasible title. It must not be a 
quit-claim deed merely, transferring the grantor’s interest, 
whatever it may be, but a deed which expressly undertakes 
to convey the land itself, and to convey it in such manner 
that the grantee is not to be disturbed in his possession by 
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any one—Bogy v. Shoab, 13 Mo. 365. It must contain such 
positive and certain averments of an absolute title in fee sim- 
ple as would amount to an express warranty, if contained in 
a covenant of warranty, that the grantor was seized and pos- 
sessed of such title and estate, which he undertook to con- 
vey, assure and confirm to the grantee against all the world, 
and would therefore create an estoppel by virtue of which 
the subsequently acquiréd title might enure to the grantee. 


The statute provision would seem to be the same in prin- 
ciple as the doctrine laid down in these decisions of the Su- 
preme Court of the United States proceeding upon the idea 
of an estoppel. It is said in Bogy v. Shoab that the statute 
extends to every deed which was obviously intended to con- 
vey, and purported to convey, a fee simple absolute even 
without a covenant of warranty; but that it did not reach, 
and ought not toapply to, a deed where the grantor express- 
ly guards against such an inference by inserting a special 
warranty against himself only and those claiming under him. 
The statute requires that the deed should undertake to con- 
vey a fee simple absolute. The decisions go further and ex- 
tend the same principle to a deed which expressly purports 
to convey some particular estate of which the grantor is 
seized or possessed, and which is affirmed in the deed with 
such certainty of averment as would be sufficient to bring the 
case within the operation of an estoppel—11 How. (U.S.) 
325 ; Rawle. on Cov., 3d ed., 408-87. 

A similar statute in Illinois has received the same con- 
struction which is given to it in this State—Frink v. Darst, 
14 Ills. 304. In Cooke v. Brogan, 5 Ark. 693, under a like 
statute, the after acquired title was held to pass by deeds 
which conveyed the lots in fee simple. This deed can have 
no greater force than a mere quit-claim which expressly con- 
veys only “ the right, title and interest” of the grantor, as 
/ the case was in Vallé v. Fleming, 18 Mo. 486. We con- 
clude, therefore, that the after acquired inchoate equitable 
title to this location did not pass and enure to the grantee 
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under this deed, and that neither the grantee nor these de- 
fendants thereby became the legal representatives of O’Car- 
roll, Ruddell and Wilt in respect of this land. 

It is insisted further that the patent enured to the grantee 
under this deed, and to those claiming under him, by virtue 
of the doctrine of relation and ex post facto operation, where- 
by the patent is made to relate back to the inception of the 
title and to enure to the owner of the inchoate equitable 
right — French v. Spencer, 21 How. (U. 8S.) 228; Ross v. 
Borland, 1 Pet. 664; Landes v. Brant, 10 How. (U.S.) 348. 
The equitable title under the act of Congress to the located 
land had its inception when the location was made, if not 
before. The evidence shows that this inchoate equitable title 
had been transferred through intermediate conveyances to 
Mary McRee, and under the operation of this doctrine of 
relation the patent enured to her as the assignee and legal 
representative of James Y. O’Carroll, and would have en- 
ured to her in like manner even if the patent had been issued 
in the name of O’Carroll, or his legal representatives. The 
inceptive title and the absolute legal title were thus united 
in her. It follows that the defendants, on the evidence, had 
not even the equitable title which would support the action 
of ejectment under the statutes of this State. They were 
reduced to the naked possession, without the shadow of a 
title, and must therefore be considered, both in reference to 
the documentary evidences of title issued by authority of the 
United States and in reference to the statute of limitations, 
as mere intruders. Until the patent issued the legal title 
remained in the United States, and the statute of limita- 
tions did not begin to run against the plaintiff before the date 
of the patent. If the defendants had shown themselves to 
be the owners of the equitable title, as against the plaintiff 
standing on his legal title by patent, the right to the posses- 
sion thus shown by virtue of the equitable title only would 
have been inferior to the right of possession by virtue of the 
absolute legal title, and the plaintiff would still have been 
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entitled to recover in this action but for the operation of the 
doctrine of relation and direct enurement of the patent to 
their benefit as the owners of the inceptive right, and but 
for the effect of the statutes of this State—Fenn v. Holme, 21 
How. (U. S.) 481; Hooper v. Scheimer, 23 How. (U. 8.) 
235; French v. Spencer, 21 How. (U.S.) 228; R. C. 1855, 
p. 692, §§ 11 & 12. 

It has uniformly been held in this State, that a mere in- 
truder without title was not in a position that would enable 
him to call in question or dispute the correctness or validity 
of documentary evidence of title issued by authority of the 
United States in pursuance of the acts of Congress. They 
are binding on the Government while they subsist in force, 
and no mere stranger or intruder can be allowed to com- 
plain—McGill v. Somers, 15 Mo. 80; Robbins v. Echler, 36 
Mo. 494. 

It was argued that this location and patent were void, for 
the reason that the land is situated within the Spanish com- 
mune or town of St. Louis, which was completely disposed 
of under the act of Congress of the 13th of June, 1812, and 
within the outboundary line required by that act to be run 
so as to include the whole granted and reserved premises, 
and that this land was therefore reserved from sale. There 
is no evidence in this record on which we can undertake to 
decide that this land was so reserved from sale. It is very 
possible that such outboundary line might, or might not, be 
so run as to include this lands but until an official survey of . 
such outboundary, including this land, is produced, the con- 
trary will be presumed. The case of Glasgow v. Hortiz, 1 
Black. (U. 8S.) 595, has no bearing upon this question. 

We have come to the conclusion that there was no error 
in the instruction which was given for the plaintiff; that be- 
ing so, it necessarily follows that any error committed in the 
refusal of the defendants’ instructions must be immaterial ; 
they will not, therefore, be particularly examined. 


The judgment will be affirmed. The other judges concur. 
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The defendants filed their motion for rehearing as fol- 


lows : 
Motion for Rehearing. 


The defendant in this cause now comes and moves the 
court to grant a rehearing herein, and in doing so he does 
not propose to ask the court to review any of the questions 
which in the opinion given in this cause have been examined, 
but upon one upon which the court have pronounced no 
opinion, and the determination of which affects not only the 
land in controversy, but necessarily involves the very grave 
question whether—in the case of confirmations under differ- 
ent acts of Congress, which acts provide for the issuing of a , 
a patent —the statute of limitations does not commence 
running until the patent actually emanates from the United 
States. There are many lots of ground in the city and its 
vicinity confirmed under various acts of Congress, where no 
patent has ever issued; and yet where actions of ejectment 
have been under our statute maintained, and the statute of 
limitations as a defence has been set up and admitted to be 
a good defence, we apprehend that it is certain that this 
judgment cannot be allowed to stand without directly re- 
versing the cases of Cabanné v. Lindell, 12 Mo. 184, and 
that of Givens v. Gray, 26 Mo. 300, both decided by the 
Supreme Court of the State, and commencing as far back as 
the year 1848, as well as the cases of Bagnell v. Broderick, 
13 Pet. 436; Barry v. Gamble, 3 How. 51; Lessieur v. Price, 
12 How. 74, which cases in the United States Court conclu- 
sively hold that the right to the new located land passed by 
operation of law when the survey of newly located land was 
filed in the office of the Recorder of land titles, and that at 
the same time the title to the injured land passed to the 
United States, thus effecting, as the court have said, an ex- 
change of land between the two proprietors—the United 
States on the one hand, and James Y. O’Carroll’s legal rep- 
resentatives on the other. The question becomes the more 
grave, because by the decision in this case no notice has been 
taken of it, and it will be said in the Supreme Court of the 
United States that the Supreme Court of the State has vir- 
tually if not directly overruled the cases of Cabanné v. Lin- 
dell and Gray v. Givens; and that as this was a decision of 
the highest court of the State upon a local statute, that 
decision is conclusive upon the Courts of the United States. 
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Again, in order to give the Supreme Court of the United 
States jurisdiction, the decision must be against the Validity 
of some act of Congress, &c. 


I. The action of ejectment would lie, under our statute, 
(tit. Ejectment) on a New Madrid location. By all the 
authorities, State and Federal, the location became perfect 
on the return of the survey to the Recorder of land titles— 
See cases above cited. 


II. In the decision filed in this case it is held that the re- 
turn of the survey in 1841 to the Recorder was operative, 
and that the proceedings subsequent, to annul the patent 
certificate of 1841, were simply void—See opinion. 

The exchange of the new location for the lands injured 
by earthquakes was effected in 1841. Mr. Chouteau was 
then in possession of the locus in quo by color of title, by 
recorded deeds ; and whosoever held the title, right or claim 
to the new location in 1841, Mr. Chouteau held adversely 
to him by substantial enclosures and houses. From that 
day, in 1841, to the day this suit was commenced in 1862, 
the defendant continued in possession, a period of 20 years, 
open, notorious and adverse—Gray v. Givens, 26 Mo. 300, 
approving Lindell v. Cabanné, 12 Mo. 184; Biddle v. Mellon, 
13 Mo. —; and basing the decision on the case of Bagnell 
v. Broderick, 13 Pet. 436; Barry v. Gamble, 3 How. 51, and 
Leisseur v. Price, 12 How. 60. 

The constitutional question is fully considered, and the 
right of the State to pass laws for the limitations of actions 
of ejectment in such cases is distinctly affirmed. Altogether 
the cases of Gray v. Givens and Cabanné v. Lindell cannot 
stand if the case at bar be held not to furnish a defence 
under the statute of limitations. Gray v. Givens, 26 Mo. 300, 
expressly decides that in this case the statute is a complete 
defence. 


III. The logical conclusion to be drawn from the cases is 
that the new location being perfected in 1841, the exchange 
by operation of law was concluded between the United States 
and the legal representatives of Jas. Y. O’Carroll, and the 
United States had no further interest, and the issue of the 
patent in 1862 was a mere form, and it related back to the 
day of the exchange in 1841, and passed the title to the 
legal representatives of Jas. Y. O’Carroll as of that day. 
See Landes v. Brant, 10 How., where the Supreme Court of 
the United States held that a patent issued to J. Clamorgan 
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in 1845, related back to the inception of the proceedings in 
1806, and passed the title as of that date. 

IV. The equitable title or claim would under our statute 
pass by limitations as perfectly as the legal estate. What- 
ever equity McRee had in 1838, when he made the deed to 
Chouteau for a part of the certificate, to-wit, 64 acres, passed 
by the deed, and McRee had the same equity then that he 
had in 1846, when the decree was entered. Mr. Chouteau’s 
possession under that deed, for twenty years adjoining the 
said McRee and his devisee, operates (as under the case of 
Biddle v. Mellon, 18 Mo.) to give Mr. Chouteau a title to 
everything that McRee might have conveyed. 1f McRee had 
an equity, it passed—if he or any one else had a legal estate, 
it passed—by force of the possession for twenty years. 

We sincerely hope that a rehearing in this case may be 
ordered, so as to give us an opportunity of considering the 
questions at issue, which are of such magnitude as to demand 
a most thorough and exhausting examination. 


Hoimes, Judge, delivered the opinion of the court. 


A motion for a rehearing has been filed in this cause, upon 
the subject of the statute of limitations, which, it is supposed, 
had not received a full consideration in the opinion that has 
been delivered. This subject was by no means entirely over- 
looked in making up our decision of the case; but our atten- 
tion was not so particularly directed to the question of the 
operation of the statute of limitations as to other points 
which were more fully dwelt upon in the argument. It had 
certainly escaped our notice that in the case of Gray v. Giv- 
ens, 26 Mo. 291, the plaintiff had given in evidence not only 
the documentary evidences of a New Madrid location made, 
but also a patent dated in 1855, and that the court distinctly 
held that an adverse possession for the full period of the stat- 
ute of limitations constituted a bar as against both the loca- 
tion and the patent. As to what weight is to be given to 
this precedent, or to the reasons and authorities on which it 
rests, as against the later decision of the Supreme Court of 
the United States in Fenn v. Holme, 21 How. (U. 8S.) 481, 
we shall not now express any opinion, further than to call 
the attention of counsel to the subject. 
37—VOL. XXXIX. 
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It has occurred to us, also, that it may be a matter desery- 
ing further argument, whether, when the equitable title, ac- 
quired by virtue of a complete location made, has passed out 
_of the United States, an adverse possession for the full period 
of the statute of limitations, which may be deemed equivalent 
to an absolute title as against all but the sovercign proprie- 
tor of the soil, may not be held to be conclusive evidence of 
an actual conveyance of such equitable title to the adverse 
possessor, so that the patent may be made to enure to him 
as the owner of the inceptive right. 

We have been led to entertain serious doubts, also, whether 
such absolute title by adverse possession, under the statute 
of a State, can possibly be made to prevail against a party 
claiming by patent from the United States within ten years 
before suit, as if it were a title superior to that of the sov- 
ereign. 

For these reasons, and considering the great importance 
of a correct settlement of this question in this State, as well 
as the magnitude of the interests involved in this particular 
case, we have concluded that it would not be inconsistent 
with our duty in the premises to grant this motion for a re- 
hearing on this subject of the statute of limitations, and also 
upon the effect of the first decree in chancery to pass the title 
of the heir of Christian Wilt, on which there may be some 
room for doubt. 

The judgmemt of affirmance will be set aside, and the 
cause will be set down for a rehearing on this point on the 
first day of next term; the other judges concurring. 


Brief of B. A. Hill, on Rehearing. 


I. The statute of limitations began to run from the day 
the survey of the New Madrid location was returned to the 
Recorder of land titles, and the patent certificate was issued 
August 16, 1841. 














OCT. TERM, 1866—MAR. TERM, 1867. 575 





Gibson v. Chouteau’s heirs. 





(a) The patent certificate in this case has the same effect 
as the patent certificate issued under a confirmation by the 
old Board under the acts of 1805 and 1807; the same iden- 
tical form is adopted, that “ the party is entitled to a patent 
for the tract of land therein designated.” The list of patent 
certificates shows this date, and an extract from that list ap- 
pears in the part of the record appended to the printed rec- 
ord by stipulation—Gray v. Givens, 26 Mo. 299. 

In Bagnell v. Broderick, 13 Pet. 448, and Barry v. Gam- 
ble, 3 How. 51, the Supreme Court of the United States held 
that the land was appropriated and severed from the public 
domain to satisfy the grant by the New Madrid act, when 
the plat and survey were returned by the Surveyor General 
to the Recorder of land titles—Lessieur v. Price, 12 How. 
74; Cabanné v. Lindell, 12 Mo. 184. This has been a rule 
of property in this State from that day. 

II. The exchange between James Y. O’Carroll and the 
United States was effected on the 16th August, 1841, when 
the patent certificate was ordered to be issued, and the pro- 
ceedings to obtain the patent were a mere form. The patent 
issued on the 10th of June, 1862, to James Y. O’Carroll, or 
his legal representatives, whercby the title under the great 
seal passed in form for the located land to James Y. O’Car- 
roll or his legal representatives. 

III. By the doctrine of relation, the land located by a sur- 
vey was exchanged in 1841 for the iand injured by earth- 
quakes ; and when the patent issued in 1862, it related to 
the day when by force of the acts of Congress the exchange 
had been effected. | 

In Landes v. Brant, 10 How. 872, it is held that a patent 
issued in 1845, a few days before suit was brought on a 
confirmation of 1810, the patent related back to the day 
of the filing of the claim in 1806 before the Recorder for 
confirmation. An instruction (pp. 358-9) giving the defend- 
ant the benefit of the statute of limitations was not held to 
be erroneous. The title of Clamorgan, in the case of Landes 
v. Brant, under the confirmation, was held to be inchoate or 
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inceptive, and the patent was held to carry the legal title 
back by relation to the day of the filing the claim for con- 
firmation, and to vest the legal title as of that day. 

In Gray v. Givens, 26 Mo. 300-1, the Supreme Court of 
this State, following the decisions of the Supreme Court of 
the United States of 1837 and 1843, and of the Supreme 
Court of Missouri of 1848, holds that the statute of limita- 
tions runs from the day of the exchange by force of the acts 
of Congress, the day of the issuing of the patent certificate 
on the New Madrid location. 

The logical conclusion to be drawn from all the cases is, 
that the New Madrid location being perfected in August, 
1841, the exchange was finally made between the United 
States and the legal representatives of James Y. Q’Carroll, 
and the United States had no further interest or title in the 
land, and the issue of the patent in 1862 was a mere form, 
and the patent consummating the exchange, as the final 
record of the Government, related back like an execution to 
the day of the attachment, and passed the title according to 
the act of Congress as of the day when the exchange was 
effected in 1841. 

IV. The equitable title or claim would under our statute 
pass by limitations as completely as the legal titl—McNair 
v. Lot, 34 Mo. 285. Whatever equity McRee had in 1838, 
when he made the deed to P. Chouteau for the 64 acres de- 
scribed in his deed, he had in 1846, when his new decree was 
entered affirming the old decree of 1821. 

In Fenn v. Holme, 21 How., the Supreme Court of the 
United States only held that the courts of the United States 
had no jurisdiction at law of inchoate or equitable titles. 

In Maguire v. Tyler, 1 Black, 199, 202, the court held 
and exercised jurisdiction over an equitable title originating 
under a confirmation of 1810, as against an United States 
patent issued for the same land in 1852 to Louis Labeaume. 
This case expressly holds that the Federal courts will take 
jurisdiction over equitable titles emanating under acts of 
Congress. 
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The inchoate claim to an unlocated tract of land is cer* 
tainly not so clear as a claim upon an exchange under acts of 
of Congress after a survey locating the land by the United 
States, and granted by the United States to Jas. Y. O’Carroll 
or his legal representatives. In the case of Mitchell v. Hand- 
field, 33 Mo. 438, the court held that a confirmation on a 
Spanish survey for Labeaume passes the title to the land in- 
cluded in the survey, and that the title passes at the time of 
the confirmation. So it was held in West v. Cochrane, 17 
How. 412-13, 417. 

V. The title passes in 1841, in this case, by force of the 
act of Congress of 1815. 

We do not question the right of Congress to pass the title 
to the lands of the United States; but as to the title they 
vested, we hold that the courts of this State have the right 
to decide. When the title has passed, the forum is here, and 
the courts of this State can adjudicate upon them. 


Glover § Shepley, for appellants. 


The possession for more than twenty years since the sur- 
vey was returned in 1841 to the Recorder of land titles, and 
before the commencement of this suit, is an effectual bar to 
the plaintiff’s right to recover. 

Graver consequences can scarcely arise in the determina- 
tion of questions affecting real estate in this State than will 
arise if the court shall hold decisively that the statute does 
not commence to run until the emanation of a patent in the 
case of a New Madrid location. In this countv, until the 
last two or three years, the great majority of New Madrid 
locations were without a patent; while in the counties on 
the Missouri river there were and are now very few upon 
which patents have issued. So as to confirmations by the 
first Board of Commissioners which require patents, but on 
which in the great majority of instances patents have never 
issued ; the same principle that would prevent the statute 
from running in the case of a New Madrid location until a 
patent issued would equally apply to such cases. 
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* 1. The title as between the United States and the owner 
of the New Madrid certificate became vested in the holder 
of the New Madrid certificate at the time of the filing of the 
survey of the land located thereunder in the office of the Re- 
corder of land titles—Bagnell v. Broderick, 13 Pet. 448; 
Barry v. Gamble, 3 How. 51; Givens v. Gray, 26 Mo. 300. 
So afterward in the decision given in this case. 

2. Since 1825 ejectment would lie in the State courts in 
favor of a plaintiff claiming under a New Marid location, the 
survey of which had been so returned—Acts of 1825, pp. 
234-5. 

The Supreme Court of the United States recognizes the 
validity of the laws of Missouri giving owners of imperfect 
titles the right to sue in ejectment. 

8. The survey having been returned in 1841, and Chou- 
teau having taken possession prior to that time of this land 
under a recorded deed, and having had possession ever since 
under it down to the commencement of this suit in 1862 ad- 
verse to plaintiff and those under whom he claims, the action 
of plaintiff is barred—Lindell v. Cabanné, 12 Mo. 184; Giv- 
ens v. Gray, 26 Mo. 300; Clemens v. Runckel, 34 Mo. 41. 
In this last case, all the objections which the plaintiff urges 
against the bar of the statute are considered and overruled. 

Even if he (Chouteau) had not claimed under record- 
ed deeds, but held alone under actual possession, yet under 
the decisions in this State that possession, when for the length 
of the time mentioned in the statute, gives title of itself upon 
which an ejectment can be maintained—Biddle v. Mellon, 
13 Mo. 

The case of Givens v. Gray is admitted to be decisive of 
this case, unless it be overruled ; and the plaintiff holds that 
the case of Fenn v. Holme, 20 How. 488, is entirely antago- 
nistic to that decision, and overruled it. This does not in 
the least affect this question; it is simply a question as to 
the form of action. That is, a claimant under a confirmation 
of the first Board of Commissioners, under the Recorder’s de- 
cision under the act of 1816, or holding under a New Mad- 
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rid certificate surveyed and returned to the Recorder of land 
titles as the acts under which these respective titles emana- 
ted, provided for the issuing of a patent, until that conclu- 
sive evidence of title issue, the common law action of eject- 
ment would not lie. 

The radical defect in the plaintiff’s argument is, that he 
denies that there is any vesting of title until the patent is- 
sues. No decision can be found that holds any such doc- 
trine; on the contrary, all these decisions hold that the title 
passed out of the United States at the time the survey was 
returned. This is expressly asserted in all these cases. In 
the decision in Fenn v. Holmes, at p. 488, it is declared only 
that because “the patent is the superior and conclusive evi- 
dence of the legal title in the courts of the United States, 
the action of ejectment cannot be maintained without the 
patent.” 


Gibson, for himself. 


As to the statute of limitations: 

I. The opinion already given that the plaintiff’s title was 
neither barred nor divested by the statutes of this State, being 
based upon the decisions in Fenn v. Holme and Hooper v. 
Scheimer, the first question that arises here is, whether the 
construction given to those decisions was erroneous ; for if it 
be correct, all further inquiry is concluded, the Supreme 
Court of the United States being the ultimate authority on the 
question, and it having, in Fenn v. Holme, had under con- 
sideration the identical title set up here by the defendant. 

1. Fenn v. Holme was not decided upon any question re- 
lating to the pleadings. It was not doubted that the plead- 
ings were in proper form, and that if the plaintiff therein 
could maintain any action at law, the action brought was 
the correct one to bring; but the court held that no action 
at law could be maintained by the plaintiff in that case. 

In Hooper v. Scheimer, the case of Fenn v. Holme was 
affirmed, and the court declared that “it is the settled doc- 
trine of this court that no action of ejectment will lie on 
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such an equitable title, notwithstanding a State Legislature 
may have provided otherwise by statute. The law is only 
binding on the State courts, and has no force in the Cir- 
cuit court of the Union.” I admit that these decisions are 
in direct conflict with Gray v. Givens, 26 Mo. 300. 

The case of Gray v. Givens cannot be sustained on legal 
principles, and conflicts directly with a series of decisions of 
the Supreme Court of the United States, of this State, and 
vf other States. This case necessarily decides either that 
the fee emanated from the Government before the patent 
issued, or that the statute of the State ran against the fee 
while it was still in the Government. 

As to the first point, the court seems to base its decision 
on the cases of Bagnell v. Broderick, Barry v. Gamble, and 
Lessieur v. Price, and to have concluded from the language 
used in those cases that the legal title had passed from the 
Government when the return of the survey was made to 
the Recorder. It says there is “title and a right of action.” 
Fenn v. Holme ‘and Hooper v. Scheimer exploded the con- 
struction thus given to these cases. In Barry v. Gamble, 
and Lessieur v. Price, the only question was, when the lo- 
cation become sufficiently formal and valid to operate as 
against conflicting claims held by third persons. No such 
question as herein involved was before the the court in either 
of those cases. 

In Bagnell v. Broderick the patent prevailed against the 
inceptive title, although the defendant actually held the deed 
of the patentee for the land. After this decision, to hold 
that the title had passed before the patent issued was a sim- 
ple blunder. 

The laws of Congress, and the decisions of the Supreme 
Court of the United States, which declare that the fee shall 
pass only by the patent, were intended and desgined to se- 
cure uniformity in the disposition of the public domain, and 
to secure the land to the true owners under the Federal 
Government. The court says “there is title’; but what 
was the nature thereof? It certainly was not legal, and it is 
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a misnomer to call it an equitable title: it was an equitable 
interest. By whatever name it may be called, it was simply 
a just demand or claim upon the Government for the land, 
which could not be enforced by a court of equity (Maguire 
v. Tyler, 1 Black), nor prosecuted at law (Fenn v. Holme). 

It says there was a “right of action,” but it does not say 
under what laws. There was a right of action under the 
State laws, but none under the Federal laws. 

It is the settled doctrine of this court that, in a contest 
between a patent and an entry, the patent will prevail—17 
Mo. 31; 20 Mo. 108. 

Now, when this location became complete on the return of 
the transcript plat of the survey to the Recorder, the title of 
Mrs. McRee was precisely the same as an entry. In the 
case of an entry, the party buys the land with his money, 
and has an vested equity, but no title. In the case of a New 
Madrid ‘“‘complete location,” the locator has bought the 
land in an exchange, and paid for it by conveying to the 
Government the injured land. In either case the Govern- 
ment receives a valuable consideration. If the statute runs 
against the locator, or operates to convey his equity, it will 
necessarily be equally efficacious against an entry. Now, 
suppose A. has the senior entry and B. has the junior entry, 
a patent and possession. If A. brings his action ‘on his en 
try he must fail; and, if he is delayed (as is often the case) 
for more than ten years, if the defendant is right, the stat- 
ute runs against his title by patent, or operates to convey 
his equity, which brings the legal title by enurement to it, 
and, in either case, he loses the land. When it is considered 
that the Legislature, once the power is admitted to be in 
it, may fix its own time within which the action must be 
brought, (in Wisconsin the time for non-residents is fixed 
at three years, and in Illinois in some cases at eightcen 
months), and that local political bodies are liable to be in- 
fluenced by local interests, it will be seen, when this ques- 
tion is brought before the Supreme Court of the United 
States, it is not likely to receive a favorable consideration. 
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When the two questions—that is, whether the plaintiff is 
barred, or whether his equity is conveyed by operation of 
law, so that the legal title passes to the defendant by enure. 
ment—are reduced to principle, they become blended into 
the one question—whether a State can compel a purchaser, 
under the Government, for a valuable consideration, to bring 
suit before he gets the superior or legal title, or lose his land. 

The compact contained in the State Constitution is not 
truly stated in the case of Gray v. Givens. The opinion 
says merely that the General Assembly cannot “ interfere 
with the primary disposal of the soil.” It omits the very 
important additional provision in the compact, which is in 
these words, “nor with any regulation Congress may find 
necessary for securing the title in such soil to the bona 
Jide purchaser.” 

I here ask upon what principle it is that the plaintiff 
should be deprived of his fee for not bringing suit at a time 
when the courts had no power over it? In Perry v. O’Han- 
lon, 11 Mo. 594, the court says “the laws of the United 
States, under which those officers profess to act, are the laws 
by which the validity of those acts are judged.” The opin- 
ion of the court in Cabanné v. Lindell, 12 Mo. 186, has . 
been totally misrepresented. The court there decided that 
the statute of limitations did not run until the survey was 
returned to the Recorder; but it did not decide, nor was the 
question before it, when the statute did commence to run. 

Hunter v. Hemphill and Fenn v. Holme prove that but 
for the statute of this State no right of action existed until 
the patent issued, and of course no limitation could run 
until that time. 

The principle the plaintiff contends for is this: It matters ¢ 
not how the fee or legal title passes, whether by act of Con- 
gress, or confirmation, or patent. Until it does pass, the rights 
of the person to whom it is passed cannot be barred or con- 
veyed away or affected by State legislation, and that all ques- 
tions as to who is entitled to the benefit of such fee must be 
determined solely by reference to the laws of Congress. 


s 
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These doctrines are established in their fullest extent, and 
almost in totidem verbis, by the Supreme Court of the Uni- 
ted States in Irwin v. Marshall, 20 How. 563. 

The principles established by this decisions in this State, 
and in the Supreme Court of the United States, are sus- 
tained by the decisions in other States. 

Until the title issues the possession is under, not adverse 
to, the Government, and the statute does not run until the 
patent issued—Morris v. Thomas, 5 Birney, 79; Proprietors 
No. Six v. McFarland, 12 Mass. 236; Runey v. Edwards, 15 
Mass. 251-295; Chiles v. Calk, 4 Bibb, 554. 

II. As to the conveyance of the equitable interest by stat- 
ute, relation and enurement: 

1. The two questions, whether the plaintiff’s remedy is 
merely barred, or whether his equity is conveyed and vested 
in the defendant by operation of the statute of limitations, 
are so intimately blended together that I have considered 
them above as one and the same. 

The reasons which prevent. the bar operate with equal 
force against the conveyance; but there are additional and 
irresistible reasons why the conveyance can not be operated 
by the statute, and especially in a case where there is no bar. 

2. If the State were to deny a remedy to the plaintiff in 
its courts (which it has not done), while this would be a 
denial of justice, and a violation of its constitution, there 
might be no redress; but for it to attempt to convey away 
the land from a purchaser under the Government by a stat- 
ute, and not upon any equitable grounds of relief, is, in 
effect, a grant of the land by the State Government to the 
defendant without any consideration paid by him, which is a 
violation of the constitutional compact. 

In this- point the defendant sets up a conveyance by the 
State in opposition to a conveyance by the United States. 

In Cabanné v. Lindell, it is said; “The remedy offered 
by the State the claimant might use or not, at his pleasure.” 
Then surely the State cannot impose on him the penalty of 
conveying his land to another for exercising his “ pleasure.” 
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3. In Biddle v. Mellon, the court hold that the statute, 
when it runs or operates, conveys the title; but the first 
question is, whether it runs against the plaintiff’s title while 
it was in the Government? To say that it cannot operate 
as a bar, but does operate as a conveyance, is to reverse the 
universal order of law, and to affirm that the plaintiff still 
has his remedy, but has lost his right—that the statute con- 
veys the land for not suing in a case to which the statute 
does not apply. If the statute does not run against the title, 
it does not operate at all. In Biddle v. Mellon it was ad- 
mitted that the remedy was gone, and the only question was, 
whether in such a case the right was conveyed. 

No question was raised in that case concerning titles ema- 
nating from the Government, and none such were determined 
by it. This is the entire decision: “* We are of opinion that 
twenty continuous years’ adverse possession of land confers 
upon the possessor an absolute title against all persons un- 
excepted by the terms of the statute.” 

Now, the possession here was “ not adverse, but under the 
Government’’—Landes v. Perkins, 12 Mo. And again the 
Government is excepted by the statute as much as if it were 
by name included in the exceptions—Ang. on Lim. 34-6; 
Com. v. McGowan, 4 Bibb, 64; Chiles v. Calk, 554; Com. 
v. Johnson, 6 Barr, 136. 

III. The court has fallen into a mistake as to fundamental 
facts concerning the return of the survey in 1841, and as to 
my point in relation to the same; which is not surprising, as 
the defendants’ counsel have many times stated the facts 
erroneously. The point which I made, and now repeat, and 
upon which no opinion has yet been given by the court, and 
which, if valid, is decisive of all questions on the statute of 
limitations, and which I therefore pray the court to decide, 
is this: 

The copy or “transcript plat” of this survey, which was 
returned to the Recorder of land titles in 1841, did not show 
any of the interferences. A patent certificate was issued on 
it, and sent to the Land Department at Washington for a 
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patent. ‘The department there declined to issue the patent, 
and remitted the survey—or rather the copy of it—back to 
the Surveyor General’s office by an official letter, dated 19th 
March, 1847, directed to F. R. Conway, Esq., Surveyor Gen- 
eral. This was many years before I became connected with 
these affairs. The order of 1862 was given in evidence 
solely to prove that the rules of the department required the 
interferences to be shown on the plats sent first to the Re- 
corder, and by him transmitted to Washington. That the 
Commissioner of the General Land Office had power to re- 
vise the surveys, is established by the Supreme Court of the 
United States in Maguire v. Tyler, 1 Black; Lessieur v. 
Price, and the act of 17th February, 1815. That such a re- 
quirement is legal and proper, will hardly be disputed. 
That there was any official misconduct, or wrong intention 
on the part of the Commissioner, cannot be pretended. 

Now when this “transcript plat” of the survey was, in 
1847, remitted back to the Surveyor General’s office, where 
it originally started from, and was not recognized, but repu- 
diated, by the department at Washington, was it still exist- 
ing as a valid and legal return of the survey to the Recorder ? 
Will this court hold that the department at Washington had 
no power to remit such a survey, in good faith, to the Sur- 
veyor General in order that it should be made to conform to 
the reasonable and proper requirements of the department, 
and that the return is valid notwithstanding its repudiation 
and remission ? 

If the return copy of the survey was thus made void, of 
course, the patent certificate No. 447, issued on it, became 
null. 





Homes, Judge, delivered the opinion of the court. 


A rehearing was granted in this case upon the question of 
the statute of limitations, and also upon the effect of the 
first decree in chancery to pass the title of the minor heir of 
Christian Wilt, upon a suggestion that other authorities 
could be produced on that subject. 
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As to the matter of the decree, we have seen no reason to 
change onr former opinion, nor would it affect the result 
even if there were any error in this. It was only one of 
three distinct reasons given why the equitable right to the 
located Jand did not pass from the heir of Wilt and from 
Hertzog before the decree made in 1848, either one of which 
was deemed sufficient, This result appeared to be so mani- 
fest as not to require discussion at length. On this part of 
the case we do not entertain the least doubt. 

The question whether the plaintiff’s action was barred by 
the statute of limitations has been reargued, on the part of 
the defendants, upon the same grounds that it was before. 
It seemed to be supposed then, as it is now, that the location 
alone, when made in 1841, operated as an exchange to pass 
the title out of the United States, and that, therefore, the 
statute, beginning to run from that date, would be a com- 
plete bar to the plaintiff's action. No legal theory, no prin- 
ciple of law, was ever suggested, nor has been now, on which 
it was conceived that such a result could possibly take place. 

It was said in the former opinion, that “ until the patent 
issued the legal title remained in the United States, and the 
statute of limitations did not begin to run against the plain- 
tiff before the date of the patent.”” This conclusion pro- 
ceeded upon the ground that although the action given by 
the statute upon the equitable right only, which had passed 
out of the United States, might be barred, it did not follow 
that an action based upon the right of entry by virtue of the 
absolute legal title by patent would also be barred. The 
idea that the fiction of relation could be applied, not only to 
carry the legal title to the owner of the inceptive right, 
through the intermediate conveyances, but also for the pur- 
pose of bringing it within the operation of the statute of 
limitations from the date of the inceptive equity, had not 
been suggested, and had not occurred tous. The argument 
did not proceed upon this theory, but (as we understand it) 
upon the supposition that the whole title passed out of the 
United States by virtue of the location and exchange, and 
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was therefore barred by the statute. This position is so 
directly antagonistic to repeated decisions of the Supreme 
Court of the United States, that it is considered to be wholly 
untenable—Fenn v. Holme, 21 How. (U.S.) 481; Hooper 
v. Scheimer, 23 How. (U.S.) 235; Irwin v. Marshall, 20 
How. (U. 8.) 558; Bagnell v. Broderick, 13 Pet. 448. 

The case of Gray v. Givens, 26 Mo. 291, had been cited 
as an authority to the point, that the statute began to run 
from the date of the location, and there being no doubt on 
that point, so far as the equitable title was concerned, we 
had not noticed that the plaintiff, in that case, had intro- 
duced a patent dated in 1855, as well as evidence of the 
location made long before, and that the court had decided 
that the whole cause of action was barred by the statute, 
notwithstanding the patent. The reasons and authorities 
which are given in the opinion, in support of this decision, 
are not at all satisfactory to our minds; but, upon other 
grounds which we proceed to state, we have arrived at the 
conclusion that the decision was right. 

It is well settled that no statute of limitations of a State 
can run against the United States, nor affect the grantees of 
the Government, until the title has passed from the pro- 
prietary sovereignty. Statutes of limitation operated to bar 
the cause of action, not to convey title from one party to 
another, and they merely extinguish the remedy by operat- 
ing a bar to every kind of action; though adverse possession 
for the full period of the limitation may be evidence of a fee, 
and equivalent to an absolute title, against all but the sover- 
eign—8 Greenl. Crui. Dig. tit. 31, ch. 2, § 1-4; Ang. Lim. 
396; Biddle v. Mellon, 13 Mo. 835; 1 Greenl. Ev. § 16. 

No cause of action upon a right of entry by virtue of the 
legal title by patent, as such only, could exist until the 
patent issued. The statute gave an action in ejectment 
based upon the right of entry by virtue of the equitable 
right created by the location. Whether that right were 
such an interest, or title of property, as could give the party, 
otherwise, a standing in a court of law, it is needless to in- 
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quire here. It is easy to understand how an action, founded 
upon any such right or title, which had passed out of the 
United States, might be barred by the statute ; but it would 
by no means follow that an action based upon another right 
of entry, by virtue of the absolute title by patent, would also 
be barred. It is an old maxim, that where two rights con- 
cur in one person, it is all the same as if there were different 
persons ; where there is a new right there is a new period in 
which to pursue the remedy; and if two separate rights 
exist, the loss of one by lapse of time will not impair the 
other—3 Greenl. Crui. Dig. 247; Stowell v. Lord Zouch, 
Plowd. 868; Ang. Lim. 390. The action of ejectment upon 
a location is given by the statute only, and would not exist 
otherwise; but an action of ejectment upon the legal title 
by patent exists by laws of the United States, and of this 
State, without the help of this special provision of the 

. Statute. The two rights of entry, therefore, are distict in 
themselves, and the causes of action have a different foun- 
dation. The possession of the same land is claimed in both, 
but by different rights, and, if there were nothing more, the 
one cause of action might be barred, and not the other. 

But there is another principle upon which we think the 
statute may be made to operate here as a bar to the plain- 
tiff’s action, and that is the fiction of relation, whereby the 
legal title is to be considered as passing out of the United 
States, through the patent, at its date, but as instantly drop- 
ping back in time to the date of the location as the first act, 
or inception of the conveyance, to vest the title in the owner 
of the equity as of that date, and make it pass from him to 
the patentee named, through all the intermediate convey- 
ances; and so, that the two rights of entry, and the two 
causes of action, are thus by relation merged into one, and 
the statute may be held to have operated upon both at once. 
The legal title in making this circuit necessarily runs around 
the period of the statute bar, and the action founded upon 
this new right is met by the statute on its way, and cut off 
with that which existed before. Each one of the parties, 
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through whom the patentee derived the equitable right, had 
in succession an effective action for the recovery-of the pos- 
session of this land, during all that time, while an adverse 
possession existed. This action was, by the statute, placed 
upon the same footing, and was equally effectual as if the 
party had all the while been invested with the legal titlek— 
Hunter v. Hemphill, 6 Mo. 119. 

This possession was not adverse to the United States, but 
would be considered as held under the Government (Landes 
v. Perkins, 12 Mo. 258); but it was adverse to the other 
parties, who were claiming to be the owners of this same 
equitable right under which the plaintiff claims, and to 
which the legal title was united by relation, and it was there- 
fore adverse to both titles. The defendants, though with- 
out title, were in possession under a claim of title, and with 
an expectation of obtaining the title from the United States. 
The possession of one with the intention to acquire a right 
of pre-emption has been held to work a disseisin of all but 
the sovereign—Clemens v. Runckel, 34 Mo. 41. 

In Landes v. Brant, 10 How. (U. 8.) 872, and French v. 
Spencer, 21 How. (U. S.) 228, the doctrine of relation was 
applied to the title, as between the parties and purchasers, 
which was made to relate back and bear date with the incep- 
tive right, so that the intermediate conveyances should be 
“covered by the legal title.” In Landes v. Brant, it was 
applied (independently of the act of Congress of May 20, 
1856, in reference to deceased parties) where the relation 
carried back the title to a time when the confirmee was still 
living. The operation of the statute of limitations upon a 
title so vesting was not specially considered. An instruc- 
tion had been given for the defendant, in the U. S. Circuit 
Court below, which might have involved this application of 
the fiction of relation; but it was not particularly examined, 
and the judgment was affirmed, from which it might be in- 
ferred that the instruction was not condemned. The one 
application would seem to follow, logically, from the other. 
No reason is perceived why the legal title should not be con- 
38—VOL. XXXIX. 
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sidered as vested of that date, with reference to the statute 
of limitations, as well as for the purpose of passing the title 
to a purchaser, through intermediate conveyances. The 
very essence of the fiction regards time, and effect is given 
to the patent as if it bore date with the first act or inception 
of the conveyance. Nor does it seem to make any difference 
that the patent is made directly to a living person by name. 
This patent was issued to Mary McRee as assignee by de- 
raignment of title, and as being the owner of the equitable 
right. The legal title and the inceptive right could be united 
in her only by virtue of the relation. In the cases of sheriffs’ 
deeds made to the purchaser by name, after the day of sale, 
the deeds are held to relate to the day of sale, and to vest 
the title as of that date—Boyd v. Longworth, 11 Ohio, 235; 
Alexander v. Merry, 9 Mo. 524; Crowley v. Wallace, 12 
Mo. 145; Jackson v. McCall, 3 Conn. 75. In the cases of 
Crowley v. Wallace, and Jackson v. McCall, the suit was 
commenced after the sale, but before the deed was made, 
and it was held that the title should be considered as vested 
by relation as of the date of the sale, to avoid the objection 
that the plaintiff could only recover on the title which he 
had at the commencement of his suit. Time was the only 
thing in question, and if a title by relation may antedate a 
suit commenced, it may as well antedate the period of the 
statute bar. 

Resort must be had to this principle in order to make the 
patent avail to the patentee. It is only by virtue of her 
equitable right as assignee of the owner of the injured land, © 
who made the exchange and became entitled to the land 
located in lieu thereof as a purchaser from the Government, 
that she was the person entitled to receive the patent at all. 
If the patent had been issued to an entire stranger to this 
right, we suppose it would have been void for want of author- 
ity of law to make it. She must invoke this fiction, then, in 
order to make the patent avail to vest a valid legal title in 
her. It reaches her only by passing through the chain of 
derivative title from the first locator by relation, and in pass- 
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ing it is met and cut off by the statute bar. It is impossible, 
therefore, to apply in her favor the exception that the fiction 
may hold to some intent, and to some intent not, wt res 
magis valeat quam pereat. The patent is not thereby ren- 
dered inoperative or void, but made valid to pass the title to 
the true grantee, the original purchaser from the United 
States, and from him to her. If any injury or injustice be 
done to her, it is not by the relation. Whatever injury she 
may be said to sustain, she suffers only by reason of the 
operation of the statute of limitations, and this in contem- 
plation of law is no injustice. The plaintiff stands in her 
place here, and must fail to recover, not because the patent 
is declared invalid, or ineffectual to pass the title from the 
United States, nor because the title has not been conveyed 
to him, but because the statute has extinguished his remedy 
by taking away every kind of action. 

It is laid down that the fiction is not to be applied to the 
injury of the rights of a stranger. Here no such rights 
intervene. It is to be applied in furtherance of justice, wé 
res magis valeat quam pereat; and on this principle it may 
have effect to some intent, and not to some other intent, as 
to make a deed, a lease, or an escrow, operative, but not to 
make it void—Butler and Baker’s case, 3 Coke, 36; Men- 
vil’s case, 18 Coke, 21; 18 Vin. Abr. 290; 4 Kent’s Com. 
454. It may have effect to overreach a right-or title of 
later origin than the first act to which relation is had— 
Thompson v. Leach, 8 Lev. 284; Rutherford v. Greene, 2 
Wheat. 297. It will not be applied against the real fact, 
where it would operate to deprive a party of his defence 
under the statute of limitations—Lyttleton v. Cross, 3 Barn. 
& Cres. 317. That would do injustice to a third person and 
a stranger. These defendants are strangers to the parties to 
this conveyance, but, of course, no injustice is done to them ; 
and we see no reason why they are not entitled to the bene- 
fit of this defence. Nor do we find any ground on which 
an exception can be made in favor of the plaintiff. It is 
objected that no relation can be had to a trespass; but the 
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effect is not to make the title pass to a trespasser, or mere 
intruder, but to make it vest in the plaintiff through the 
inceptive title, whereby, as a necessary consequence, his 
action is barred, and his remedy lost. 

This is a mere fiction of law, and it goes upon reasoning 
that is somewhat abstruse and technical. The maxim nul- 
lum tempus occurrit regi is also technical in its operation. 
It was said in Crawley v. Wallace, that this fiction could not 
be applied to a better purpose than to prevent another fiction 
from working an injury. We know no other justice here 
than the justice of the law; nor do we see than any such 
injustice would be done to the plaintiff as should prevent us 
from giving the defendants the benefit of the fiction. And 
further, it comes in support of the former deliberate decision 
of this court in Gray v. Givens, 26 Mo. 291, which seems to 
have been rendered in accordance with the ideas which have 
prevailed in this State, and which is entitled to the weight 
of a precedent with us. 

Upon these principles, the statute is made to operate a 
bar to the plaintiff’s action, without coming in conflict, in 
any manner, with the decisions of the Supreme Court of the 
United States as to the effect and dignity of a patent, or 
with the constitutional compact that the State “ shall never 
interfere with the primary disposal of the soil of the United 
States, nor with any regulation Congress may find necessary 
for securing the title in such soil to the bona fide purcha- 
sers.”” It contemplates that the title has passed out of the 
United States by virtue of the patent, and in accordance 
with the laws of the United States, and become vested in 
such purchaser. 

In the former opinion in this case, the question whether 
the public officers had power to annul the location merely 
because the transcript plat did not show the interferences 
with other surveys, was considered in reference to the valid- 
ity of the patent that had been issued. It is now insisted by 
the plaintiff, in reference to the defence under the statute of 
limitations, that the transcript plat and patent certificate were 
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in 1847 repudiated by the Land Department, and remitted to 
the Surveyor General for re-examination as to these interfer- 
ences ; that when the new transcript plat had been returned, 
and reported to the Commissioner, with a new patent certifi- 
cate, the former documents were annulled under instruc- 
tions from him in 1862, and that the patent was issued upon 
the new certificate; and that therefore the location made in 
1841 was void ab initio, or had been repudiated and annul- 
led, so that the statute of limitations could not run against 
him until 1862. 

It appears by the record that in 1847 instructions were 
sent to the Surveyor General to examine into “the various 
conflicts with said survey,” and to report his “ decision” as 
to “the validity of each interference”; and it was said there- 
in, in substance, that if any of the lands embraced within 
the interferences had been reserved at the date of the loca- 
tion, the location must yield to them, because interdicted so 
far by the New Madrid act; but that if such lands were not 
reserved, but were subject to location under the act, then 
“the New Madrid claim would of course hold valid against 
either tract in that category.” The validity of such conflict- 
ing titles would be a matter of law and a proper subject of 
judicial inquiry whenever they might be produced in court. 
It may have been very proper that the plat should show 
these interferences; but it is evident that the location, as 
made in 1841, was not regarded by the Commissioner as 
wholly void, nor was the transcript plat entirely repudiated. 
The object seems to have been to have the plat corrected so 
as to show the interferences of conflicting surveys which 
might be valid against the location, because the lands con- 
tained in them had been reserved, or were not subject to lo- 
cation, and more particularly with a view to the issuing of 
a patent in proper form; and when the corrected plat and 
new patent certificate had been reported to the Commis- 
sioner in 1862, then the old plat and certificate were de- 
clared “inoperative,” the Recorder and Surveyor General 
were instructed to cancel them, and the patent issued upon 
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the new documents. The location itself was not annulled. 
The return of the plat to the Recorder and the recording of 
it by him are the acts which evidence the assent of the Gov- 
ernment to the location and make an appropriation of the 
land ; the United States then assented to the exchange— 
Lessieur v. Price, 12 How. (U.S.) 74; Bagnell v. Broder. 
ick, 13 Pet. 436. 

We find no evidence here that these officers had ever un- 
dertaken wholiy to annul this location, or to declare it void 
ab initio. When the old papers had been “superseded” by 
the new, the old ones were declared “inoperative.” The new 
documents do not appear to have differed from the old ones 
otherwise than as they showed the interferences. So far as 
any of these lands had been reserved, or were not subject to 
location, we suppose the location would be void, and the pat- 
ent also; but we know no authority for saying that the loca- 
tion as made would therefore be wholly invalid. It might 
be valid as to a part of the land included and void as to the 
rest. So far as valid, it was a good location; and so it seems 
to have been considered by the Commissioner. When en- 
tries have been made or rights or titles have emanated from 
the Government in pursuance of law, the public officers 
have no power to annul them. In Fenn v. Holme, 21 How. 
(U.8.) 481, these instructions were before the court, and 
the plaintiff failed to recover for the reason that the action 
of the Land Department had not terminated in a patent con- 
veying the title; but it was not intimated that the location 
of 1841 had been annulled, or would be held to be entirely 
void—Groom v. Hill, 9 Mo. 320; Perry v. O’Hanlon, 11 
Mo. 585; U. States v. Stone, 2 Wall. CU. S.) 525. 

We must therefore conclude that this location as made in 
1841, for so much of this land as had never been sold nor 
reserved, but was then subject to location, was valid ; that it 
has never been annulled by the public officers, nor by any 
action of the Land Department; and that the statute of lim- 
itations began to run, as against the plaintiff, claiming by a 
right and title which had emanated from the Government, 
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and upon which an action was given, upon an adverse pos- 
session held within the terms of the statute, from the date 
of the location made in 1841. 

It follows that the instruction given for the plaintiff was 
erroneous, and that the instructions asked for by the defend- 
ants on the subject of the statute of limitations should have 
been given. 

There being no dispute as to the fact of the possession, 
and the plaintiff not desiring to have the cause remanded, 
the judgment will simply be reversed. The other judges 
concur. 


[MARCH TERM, 1867, CONTINUED TO VOL. XL.] 
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A 
ACTION. 


1. Trespass — False Imprisonment — Malicious Prosecution.— An action for 
a malicious arrest is an action to recover damages for the malicious 
abuse of the civil process of arrest; a suit for malicious prosecution is an 
action for the malicious abuse of the criminal process; but a party who has 
been arrested by the police at the request of another without any complaint 
preferred, may maintain an action for false imprisonment, when no action 
could be sustained for a malicious arrest or malicious prosecution. To con- 
stitute false imprisonment it is not necessary that manual force should be 
actually employed ; it is sufficient if the party against his will yield to force 
threatened.—Ahern v. Collins, 145. 


2. Interest — Usury.— A party who has voluntarily paid unlawful interest 
upon a usurious contract cannot, by suit, recover back the unlawful interest 
thus paid.—Ransom v. Hays, Garn., 445. 


8. Slander—Pleading.—An answer to a petition in a suit for slanderous words 
spoken in relation to a particular matter, alleged that the charge made was 
true, and added that the words spoken were intended to apply not only to 
the particular matter charged, but to other matters also specifically set forth 
and justified. Held, that so much of the answer as applied to matters not 
charged in the petition should have been stricken out as presenting no de- 
fence.—Houston v. Lane, 495. 


See Maticious PRosEcUTION. 
ADMINISTRATION. 


1. Practice — Parties—Distributees—Trustee.—In a suit in equity brought by 
one distributee of the estate of an intestate against the administrator to set 
aside a settlement on the ground of fraud, all the distributees must be made 
parties either as plaintiffs or defendants, to avoid multiplicity of suits and 
to enable thecourt to make a complete and binding decree. Although a 
trustee of an express trust may, by the statute, sue without joining the ben- 
eficiaries with him, gxere, can he be sued alone ?—Dillon’s Adm’r v. Bates, 
Trustee, &c., 292. 

2. Limitations —Trust.— To a suit by the distributee of an intestate against 
an administrator holding the fund in trust, the statute of limitations does 

not apply. No lapse of time is a bar to a direct trust, or a fraud as between 

trustee and beneficiary. Where there is no person to sue, no laches can be 
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ADMINISTRATION (Continued). 
imputed. A devisee cannot show title to personal estate until the will has 
been admitted to probate, and no cause of action accrues until letters testa- 
mentary or of administration are granted.—Zd. 

8. Judgment—Appeal.—The action of the County Court in setting aside an or- 
der of sale of the real estate of the decedent, is a final decision from which 
an appeal lies by the administrator to the Circuit Court.—McGee et als. v. 
Thompson’s adm’r, 514. 

4. Ejectment. — A leasehold for ten years is a chattel interest, and passes to 
the administrator and not to the heirs of the lessee.—Gutzweiler’s adm’r y. 
Lackmann et als., 91. 


ATTACHMENT. 


1. Corporation— Garnishment.— A subscriber to the stock of a corporation 
who has accepted the charter, and assisted in putting it in operation cannot 
show, as a defence to a suit by the company, that the charter was obtained 
by fraud.—Smith v. Heidecker, Garn., 157. 

2. Garnishment—Practice—Evidence.— It devolves upon the plaintiff to show 
affirmatively why the garnishee should be charged; but under the act R. C. 
1855, p. 528, § 69, the answer of the garnishee can have no greater effect as 
evidence than the answer to an ordinary petition.—Zd. 


se 


Plea in Abatement—Practice—Judgment.— Where an attachment is brought 

in aid of a previous writ of summons, upon a verdict for defendant upon 
a plea in abatement to the attachment, the judgment should be entered 
dissolving the attachment, not dismissing the suit. The plaintiff has the 
right to prosecute his original suit after the attachment is dissolved. — 
Peery’s Adm’x v. Platte, 404. 


4. Garnishment— Damages.—A mere liability of the garnishee to an action 
on the part of the defendant for unliquidated damages, as for negligence, 
fraud, wrongful conversion, or for the recovery of usurious interest paid 
him by the debtor, cannot be the foundation of a judgment against a garn- 
ishee.—Ransom v. Hays, Garn., 445. 


BAILMENT. B 


1. Contract —Carriers—Damages.—A party can recover damages only when 
they are the natural and necessary consequence of the act complained of. 
The act of public enemies is an excuse to acarrier for a loss of goods deliv- 
ered to him, if the loss was not occasioned by his own negligence or want 
of proper care. The carrier is bound to transport and deliver the goods 
within a reasonable time and without unnecessary delay, but his failure so 
to do will not make him responsible for losses not occasioned by such delay. 
—Clark v. Pacific R.R., 184. 

2. Contract — Factor.— A commission merchant receiving goods to be sold, 
must account for the proceeds to the party from whom he received the goods, 
until the true owner interfere and demand them.—Bain v. Clark, 252. 


BANKS AND BANKING. 
1. Corporations—Itlegal Banking.—A foreign corporation not engaged in the 














INDEX. 599 


BANKS AND BANKING ( Continued). 


business of banking may make loans of money in this State; the object of 
the act relating to illegal banking was to prevent the introduction of a 
depreciated currency into this State, and the competition of foreign banks 
with our own.—Conn. Mut. Life Ins. Co. v. Albert et ux., 181. 

2. Bills and Notes—Forged Endorsement— Bunkers.—The acceptor of a forged 
bill is bound to know the handwriting of the drawer; and if he have ac- 
cepted and paid the bill to a holder bona fide and for a valuable consid- 
eration, he cannot recover back the money. Where persons are equally 
innocent, and one is bound to know and act upon his knowledge, and the 
other has no means of knowledge, it would be unjust to burden the latter 
with a loss for the purpose of exonerating the former.—Stout v. Benoist et 
als., 277. 

. Lands and Land Titles. — Onder the “Act to regulate banking institutions” 
(Sess. Acts 1856-7, p. 21, § 26), the banks thereby incorporated might law- 
fully purchase real estate, if the purchase was made in good faith for the 
purpose of securing a debt due to the bank.—Merchants’ Bk. v. Harrison et 
al., 433. 

See CorPORATIONS. 


BILLS AND NOTES. 


1. Presentment—Protest—Maker’s Residence.—If the maker of a note have no 
place of business at which to make demand of payment, inquiry must be 
made for his residence before the note can be protested for non-payment. 
Finding no place of business of the maker, and not being able to learn from 
inquiries where to find the maker, and receiving no information, does not 
dispense with inquiry for the maker’s residence.—Jarvis v. Garnett et als., 
268. 

2. Officer — Notary. —The certificate of protest made by a notary is evidenec 
of the presentment and demand at the time and in the manner stated in the 
certificate.—Zd. 

3. Denand.—Presentment and demand of payment must be made of the ma- 
ker or drawer of a note or bill, if he can be found at his place of business or 
place of residence.—/d. 


i) 


4, Forged Endorsemeut—Bankers.—The acceptor of a forged bill is bound to 
know the handwriting of the drawer ; and if he have accepted and paid the 
bill to a holder bona fide and for a valuable consideration, he cannot recover 
back the money. Where persons are equally innocent, and one is bound 
to know and act upon his knowledge, and the other has no means of knowl- 
edge, it would be unjust to burden the latter with a loss for the purpose of 
exonerating the former.—Stout v. Benoist et als., 277. 


5. Assignments—Mortgage—Choses iu Action.—A note may be assigned by a 
separate and distinct paper; and where a party conveyed real estate by 
deed of mortgage, and also “all his notes, bonds, accounts and evidences 
of debt,’’ the title to such choses in action, although not delivered, passed to 
the mortgagee as against an execution creditor.—McGee v. Riddlesbarger 
et als., 365. 

6. Endorsement of Note in blank—Different Sum.—A party who takes a note 

signed by the makers and endorsed in blank, with blanks in the body of the 
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BILLS AND NOTES (Continued). 
note for the amount for which it was to be filled up, but with figures in the 
corner specifying the sum, is thereby notified that the blank may be filled 
up for the sum specified in the margin and no more; and is put upon in- 
quiry as to the authority of the party offering the note to fill the blank with 
any different sum.—Henderson v. Bondurant et als., 369. 


C 
CONFLICT OF LAWS. 


Domicil — Partnership. — Einer v. Beste & Deynoodt, 82 Mo. 240, affirmed. 
By the law of Louisiana, the assignment by one partner of the partnership 
property of an insolvent firm to the syndics or assignees, appointed under 
the laws of that State, transfers the title to the whole partnership property 
as against a creditor of the firm domiciled in that State.—Einer et al. v. 
Deynoodt, Interpleader, &c., 69. 


CONSTITUTION. 


1. Corporation, Member of —Assessments.— A corporation created for the 
purpose of executing some work of public utility may be invested with the 
power of raising the funds necessary for the work by assessments upon the 
property to be benefited, and it is of no consequence whether the party 
owning the land assessed be a member of the corporation or not. In a suit 
to collect the amount thus assessed, the defendant cannot set up as a defence 
that the work was not properly done.— Columbia Bottom Levee Co. v. 
Meier, 53. 

2. Corporations — Revenue. — Hardin v. Egyptian Levee Co., 27 Mo. 495, af- 
firmed.—Zd. 


3. Judiciary. —The amendment to the Constitution ratified by the General 
Assembly at the Session of 1850-51, was intended to produce uniformity in 
the tenure of the judges throughout the State. The power to create new 
circuits was given to the Legislature, and it had authority to provide when 
creating a new circuit, that the judge elected in that circuit should hold his 
office until the next general election for judges, although it should be for 
a less term than six years.—State ex rel. Jackson v. Emerson, 80. 


4. Jury— Practice.—In trials in the Circuit Court, the parties are entitled to 
demand a jury of twelve men ; and if the case be tried by a smaller number, 
except a lawful jury be waived by consent entered of record, the judgment 
may be arrested. (Brown v. Hann. & St. Jo. R.R., 37 Mo. 298, affirmed.)— 
Scott et al. v. Russell et al., 407. 

5. Municipal Corporations — Counties — Taxation. — The act of the General As- 
sembly of February 11, 1861, (Sess. Acts 1861-2, p. 388,) authorizing the 
County Court of Buchanan county to subscribe to the stock of railroads 
terminating at or near said county, after submitting the matter to a vote of 
the taxable inhabitants of said county, left to the court the discretion of 
subscribing or refusing to subscribe to such railroads notwithstanding a 
vote of the taxable inhabitants authorizing it to make such subscription. 
The General Assembly had authority to authorize counties and municipal 
corporations to subscribe to the stock of railroads in other States terminating 
at or near the boundaries of such counties. The provisions of said act are 
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inconsistent with the provisions of the present Constitution, which provides 
for submitting the question of such subscriptions to the qualified voters of 
the counties without any qualification as to taxation.—St. Jo. & Denv. City 
R.R. Co. v. Buchanan Co. Ct., 485. 


6. Laws— Legislature.— The Constitution, except when special provision is 
made for that purpose, does not enforce itself. It gives certain powers, but 
to make them operative legislation is necessary. Laws which become inop- 
erative on account of repugnancy to, or inconsistency with, the Constitution, 
must be legislatively amended before they can be put in execution.—/d. 


CONTRACTS. 


1. Landlord and Tenant— Rents—Lease.—Where atenant for a term of years, 
or from year to year, holds over and retains possession of the premises af- 
ter the end of his term and without any new agreement, he will be held to 
continue under the terms and conditions of the original lease; but where 
an agreement, express or implied, is made for an increased rent, the larger 
rent will be payable although the tenant’s liability is continued on the 
terms of the previous lease. Where a tenant is notified by the landlord 
that if he retain the premises after the end of his term he must pay an 
increased rent, if the tenant do not express his dissent within a reasonable 
time he will be held as assenting to the proposed change. In such case it 
is the duty of the tenant to express his dissent, that the landlord may take 
the proper steps to recover his possession. By remaining in possession and 
continuing silent, his assent will be presumed.—Hunt v. Bailey, 257. 


2. Sale — Statute of Frauds — Delivery.—At common law, where a proposition 
to sell goods is accepted by the buyer, and the goods are in the possession 
of the seller, and they are separate from other goods, and require noth- 
ing further to identify them and prepare them for delivery, the sale is 
complete and the title tothe goods passes to the purchaser; but by the pro- 
visions of the statute of frauds the contract must be shown by a memoran- 
dum in writing signed by the party to be charged, or there must be a 
delivery and acceptance of part of the goods. B. sold to W. 223 bales of 
hay lying by themselves on the levee at St. Louis, at the price of $33 per 
ton, and gave to W. a ticket describing the number of bales and the price 
at which the hay was sold, the ticket authorizing the purchaser to take 
the hay as soon as it could be weighed ;— W. requested that the hay 
should not be weighed on that day, to which B. assented on condition that 
the hay should be at W.’s risk; held, that the jury was warranted in find- 
ing that the hay had been delivered, and that W. was responsible for the 
price although the hay was burned upon the levee before weighing.—Bass 
et als. v. Walsh, 192. ; 


Sale— Delivery — Batlee.—Where the seller has performed all that was re- 
quired of him by the terms of the contract, and delivery alone remains to 
be made, the property vests inthe buyer soas to subject him to the risk of 
accident which may befall the subject of the sale. Where goods are in pos- 
session of a bailee of the vendee, a bill of sale by the vendor gives an im- 
mediate and valid title to the purchaser. What amounts to a delivery of 
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goods sold, is, when the facts are given, a question of law for the court.— 
Williams v. Evans’ adm’r, 201. 

4. Sale—Delivery.—The plaintiff sold to defendant twenty-six head of cattle, 
at a stock-yard, for a price agreed; defendant paid part of the purchase 
money, and was to pay the balance the next day tothe keeper of the stock- 
yard, who was by agreement of parties to deliver the cattle upon payment 
of the balance; part of the cattle escaped before payment ;—he/d, that the 
purchaser was liable for the payment of the balance of the purchase money. 
(See ante Williams v. Evans’ Adm’r, 201.)—Sigerson v. Kahmann, 206. 


5. Sale—Measureof Damages.—Where a vendor agrees to sell and deliver per- 
sonal property at or within a particular time, and fails to perform his con- 
tract, the measure of damages is the difference between the contract price 
and the market value at the time it should have been delivered. Where 
the vendee refuses to accept, the measure of damages is the difference be- 
tween the market value at the time of delivery and the enhanced price 
which he contracted to pay.—Northrup v. Cook et al., 2('6. 


6. Sale — Delivery — Statute of Frauds. — Under the statute of frauds, no sale 
of goods is valid unless the buyer accept and actually receive part of the 
goods, or the contract be witnessed by writing. The goods must not only 
be accepted but actually received ; there must be a delivery of possession by 
the vendor to the vendee.—Harvey v. St. Louis Butchers’, &c., Ass’n, 211. 


7. Sale—Action.—Defendant sold tobacco to plaintiff, to be paid for in cash on 
delivery. Plaintiff not having the money, the time of payment was by 
agreement extended for ten days. The money not being paid within that 
time, defendant resold the tobacco. Held, that the plaintiff had no cause of 
action.—Steinberg v. Kintzing, 220. 


8. Sale— Statute of Frauds.— A sale of personal property is valid under the 
statute of frauds without an actual delivery, if any part of the price be paid 
and accepted as earnest money to bind the bargain. — Woodburn et al. v. 
Cogdal et al., 222. 

9. Parol Evidence — Sale.— The printed conditions under which a sale by 
auction proceeds cannot be varied or contradicted by parol evidence of the 
verbal statements of the auctioneer made at the time of sale, except for the 
purpose of showing fraud; but parol evidence not inconsistent with the 
terms of sale and explanatory of them is admissible. The wrecks of steam- 
boats, lying in the Mississippi river, were sold by name as lying at certain 
localities ; the names of the boats as applied to the localities were reversed. 
Held, that evidence was admissible to show that the materials were lying 
in the river at the localities named, and that the names were wrongly given. 
—Chouteau et als. v. Goddin et al., 229. 


CONVEYANCES. 


1. Execution—Sheriff’s Deed—Evidence—Ejectment.—Under the statute R. C. 
1855, p. 748, § 56, the recitals in the deed of the sheriff conveying the land 
of the defendant in the execution are presumptive evidence of the existence 

of the judgment and execution and the other facts recited in the deed, and 














INDEX. 603 


CONVEYANCES (Continued). 


in an action of ejectment the plaintiff need not produce the judgment and 
execution. Holmes, J., dissenting.—McCormick v. Fitzmorris et als., 24. 


2. Alteration.—An alteration apparent on the face of a deed is in law presumed 
to have been made prior to, or contemporaneously with, the execution of the 
instrument, unless peculiar circumstances of suspicion are patent.—Zd. 


8. Recording—New Madrid Locations.—The derivation of title from the origi- 
nal grantee down to the passage of the act of Congress of February 13, 
1815, and the rights of persons claiming by recorded or unrecorded deeds 
from the same grantor, will be determined by the registry laws in force at 
the time, when ascertaining the ownership of the injured lands at the date 
of the act.—McCamant v. Patterson et al., 100. 

4. Recording—Subsequent Purchasers—Title.—By the act of 1804 (Territorial 
Laws, p. 46, § 8) unrecorded deeds were valid as against the grantor, his 
heirs or devisees. By the act of 1825 (R. C. 1825, p. 221, § 14) the record- 
ing of a deed imparted notice to all subsequent purchasers and mortgagees, 
but an unrecorded deed was void except between the parties thereto and 
those having actual notice thereof. The recording acts relate only to pur- 
chasers and mortgagees for value, claiming title under the same grantor. 
A deed conveys the title and estate of the grantor, and he has no longer 
any title or interest in the land to descend to his heirs. The deed of the 
grantor, although not recorded, is good and valid against himself, his heirs, 
and all persons claiming in privity under them; the heirs have no interest 
or estate to convey.—ZId. 


5. Recording—Judgment—Evidence.—A decree establishing the execution of a 
deed which had been lost, does not operate as a conveyance, but establishes 
the fact that a deed was executed; and is binding upon all parties and upon 
all privies in estate, blood or law, although not recorded.—ZJd. 


6. Lost Deed—Equity— Cloud on Title.-—Where a conveyance of land execu- 
ted and delivered but not recorded has been lost, acourt of equity will 
protect the rights of the grantee by enjoining any sale by the heirs or 
representatives of the grantor, and by divesting them of any claim and 
establishing the title of the grantee and his heirs.—Wright’s heirs v. Chris- 
ty’s heirs, 125. 

7. Recording—Attachments.—A deed for land executed and delivered before 
but recorded after the levy of an attachment, and before the sheriff’s sale 
under the judgment, takes precedence of the sheriff’s deed. The deed is 
valid as between the parties thereto without recording. The attaching 
creditor is not a purchaser under the statute, and the deed being recorded 
at the date of the sheriff’s sale, the purchaser buys with notice.—Stillwell 
v. McDonald et als., 282. 


. Acknowledgment—Officer.—A notary public, in his certificate of the acknowl- 
edgment of a deed conveying land in Livingston county, described himself 
as a notary public within and for the county of L., but appended to his sig- 
nature—‘“ Notary Public, Howard county.” Held, that the deed was admis- 
sible in evidence.—Merchants’ Bk. v. Harrison et al., 433. 

9. Sheriff's Deed — Description — Evidence.—Parol evidence is admissible to 

show that the land described in a sheriff’s deed is well known by the de- 
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scription given, however vague that description may be.— Webster et als. vy. 
Blount et als., 500. 

10. Deed — Estate — Granting Words — Estoppel — Covenants — Warranty, — 
The words “bargain, sell, release, quit claim and convey” are words of release 
and quit-claim merely ; they carry the grantor’s interest and estate in the 
land, but do not purport todo anything more. The statutory covenants 
created by the words “grant, bargain and sell” do not operate as the an- 
cient common-law warranty to transmit a subsequently acquired title. A 
deed purporting to convey a fee simple absolute, so as to pass a subsequent- 
ly acquired title under the statute, must undertake to convey an indefeasi- 
ble title ; and must undertake to convey not the grantor’s interest in the 
land, but the land itself, and in such a manner that the grantee is not to be 
disturbed by any one. Adeed conveying the “right, title and interest” of 
the grantor can have no other or greater effect than a deed of release and 
quit-claim.—Gibson v. Chouteau’s heirs, 536. 

11. Lands and Land Titles—Patent——Relation—Limitations.—W here the equita- 
ble title has passed from the United States, the legal title evidenced by a 
patent will relate back to the emanation of the equitable title, so that the 
limitation created by an adverse possession under the statutes of the State 
will commence to run from the emanation of the equitable title. When the 
survey of a New Madrid location is returned to the Recorder of land titles, 
an exchange of lands is effected between the Government and the locator, 
and the equitable title passes from the United States, and from that date a 
party in possession of the located land may prescribe as against the New 
Madrid locator.—Jd. 

12. Recording—Notice—Title.—The statute of October 1, 1804 (1 Ter. Laws, 
46, § 8), did not avoid unrecorded deeds as between the parties thereto, but 
only as to subsequent purchasers and mortgagees for a valuable considera- 
tion ; as between the parties and their heirs the deed operated as a convey- 
ance to pass the title.—ZJd. 


CORPORATIONS. 


1. Revenue—Constitution.—Hardin v. Egyptian Levee Co., 27 Mo. 495, affirm- 
ed.—Columbia Bottom Levee Co. v. Meier, 53. 

2. Powers. — Whenever it is shown that a corporation is duly organized in 
accordance with the statute giving it an existence, the company becomes 
duly authorized to carry out the purposes of its creation.—/d. 


3. Constitution — Assessments.—A corporation created for the purpose of exe 
cuting some work of public utility may be invested with the power of rais- 
ing the funds necessary for the work by assessments upon the property to 
be benefited, and it is of no consequence whether the party owning the land 
assessed be a member of the corporation or not. In a suit to collect the 
amount thus assessed, the defendant cannot set up as a defence that the work 
was not properly done.—Zd. 


4. Elections.—A majority of the corporators actually voting at an election for 
directors is sufficient to elect.—/d. 


5. Ratlroad— Evidence— Witness.—By the law of this State, a passenger upon 
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a railroad whose baggage has been lost, may be a witness to prove the con- 
tents and value of the baggage lost—R. C. 1855, p. 435, sec. 45.—Nolan v. 
Ohio & Miss. R.R. Co., 114. 

6, Attachment — Garnishment.— A subscriber to the stock of a corporation 
who has accepted the charter, and assisted in putting it in operation, cannot 
show, as a defence to a suit by the company, that the charter was obtained 
by fraud.—Smith v. Heidecker, Garn., 157. 

7. Illegal Banking. — A foreign corporation not engaged in the business of 
banking may make loans of money in this State; the object of the act re- 
lating to illegal banking was to prevent the introduction of a depreciated 
currency into this State, and the competition of foreign banks with our own. 
—Conn. Mut. Life Ins. Co. v. Albert et ux., 181. 


8. Landlord and Tenant — Lease— Forfeiture — Municipal Corporation.—The 
courts cannot relieve against a forfeiture of a lease declared by a municipal 
legislative body ; but to give validity to such a forfeiture the action of the 
council must conform to all the requirements of the charter—Graham v. 
City of Carondelet, 83 Mo. 262, affirmed. Before the forfeiture is com- 
pleted by the approval by the mayor of the resolution of the council, the 
lessee may tender the rent due and thus avert the penalty.—City of Caron- 
delet v. Wolfert, 305. 

9. Lands and Land Titles—Railroad Corporations.—Under the act of Congress 
of June 10, 1852, granting lands to the State of Missouri for the construc- 
tion of the roads therein named, and the statute of the State, of December 
25, 1852, transferring such grants to the companies therein named, no title 
to the even numbered sections passed to the corporations until the plats of 
location of the road were filed in the office of the Secretary of State, and in 
the offices of the recorder of deeds of the counties in which the lands were 
situated.—Pacific R.R. v. Lindell’s heirs, 329. 

10. Lands and Land Titles—Ruilroad Corporations—Estoppel.—Under the act 
of Congress of June 10, 1852, granting lands to the State of Missouri, and 
the act of the Stateof December 25, 1852, transferring such grant to the Pa- 
cific Railroad, the agent of the company, in estimating the quantity of lands 
within the exceptions of the granting act, returned sections 8 and 18, T. 45 
N., R. 7 E., as included within the exceptions, and selected lands outside of 
the limit of six miles to make up the quantity of lands to which the company 
was entitled under the grants, lists of which were certified to the company. 
Held, that by this action the company was estopped from asserting that said 
sections were not included within the exceptions of the act, although sub- 
sequent corrections of the certified lists made at the General Land Office 
showed that the company had not received all the lands to which it was 
entitled.—/d. 

11. User—Evidence.—The charter of a corporation, with proof of the exercise 
of the powers thereby conferred, is prima facie evidence of the legal exist- 
ence of such corporation.—Merchants’ Bk. v. Harrison et al., 433. 


12. Railroad, Authority of.— A corporation chartered with power to build a 
railroad from one point to another, and to transport passengers and freight, 
has noauthority torun a line of steamboats in connection with the road, and 
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all contracts beyond the authority given in the charter are void.— Hoagland 
v. Hann. & St. Jo. R.R. Co., 451. 


18. Railroad—Authority.—The officers and agents of arailroad company have 
no authority to use the funds of the corporation in running a line of steam- 
ers in connection with the road, and all contracts for that purpose are ille- 
gal—Hoagland v. Han. & St. Jo. R.R., ante p. 451.—City of St. Joseph ex 
rel. &c. v. Saville, 460. 


14. Revenue—Municipal Corporations.—The City of St. Joseph by its charter 
(Sess. Acts 1863-4, p. 430) had authority to levy and collect taxes for 
municipal purposes upon all property, real and personal, within the city 
limits. Steamboats, whose home port and situs was that city where the 
nominal owners resided, are subject to taxation.—Jd. 

15. Revenue— Municipal Corporations—Railroad Corporations.—T he City of St. Jo- 
seph, by its charter (Sess. Acts, 1863-4, p. 431), had authority to levy and 
collect a tax upon the real property of the Hannibal and St. Joseph Rail- 
road Company situate within the chartered limits of said city. The ex- 
emption from State and county taxation upon the stock of said company 
by its charter did not prevent the Legislature from repealing the exemp- 
tion, or subjecting the corporation to further taxation. The subjecting 
the property of said company to taxation for municipal purposes was not a 
double taxation.—City of St. Joseph v. Hann. & St. Jo. R.R. Co., 476. 

16. Municipal Corporations — Counties —Taxation.—The act of the General As- 
sembly of February 11, 1861, (Sess. Acts 1861-2, p. 388,) authorizing the 
County Court of Buchanan county to subscribe to the stock of railroads 
terminating at or near said county, after submitting the matter to a vote of 
the taxable inhabitants of said county, left to the court the discretion of 
subscribing or refusing to subscribe to such railroads notwithstanding a 
vote of the taxable inhabitants authorizing it to make such subscription. 
The General Assembly had authority to authorize counties and municipal 
corporations to subscribe to the stock of railroads in other States terminating 
at or near the boundaries of such counties. The provisions of said act are 
inconsistent with the provisions of the present Constitution, which provides 
for submitting the question of such subscriptions to the qualified voters of 
the counties without any qualification as to taxation.—St. Jo. & Denv. City 
R.R. Co. v. Buchanan Co. Ct., 485. 


COURTS. 

See ConstiTUTION, 3. JURISDICTION. 

Jurisdiction — Contempt — Divorce.—Imprisonment for debt being abolished, 
a party cannot be imprisoned for a contempt of court in refusing to obey an 
order or decree directing the mere payment of money. An order for the 
payment of alimony is simply an order for the payment of money.—Cough- 
lin v. Ehlert, 285. 


D 
DAMAGES. 


1. Execution—Levy— Claim—Bond.—An execution issued upon a judgment in 
favor of A. against B. The sheriff levied the execution, and M. filed with 
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the sheriff a claim to the property seized, and the sheriff demanded and re- 
ceived from A. a bond of indemnity. A subsequent execution issued in 
favor of [D., upon which the sheriff endorsed a levy, and required of D. a 
bond of indemnity before paying to D. the surplus realized upon the sale 
by virtue of the execution in favor of A., which was given. Ina suit upon 
the bond given by A., D. recovered the value of the goods seized to satisfy 
the execution of A. In a suit upon the bond given by D., Held, 1. That, the 
sheriff having in his possession the goods levied upon under A.’s execution, 
no further levy was required upon the execution of D. 2. That the claim 
filed by M. under the levy upon the execution of A., authorized the sheriff 
todemand a bond of indemnity from D. 3. That M. was entitled to receive 
satisfaction for the value of the goods sold which were applied upon D.’s 
execution. 4. That the taking of the bond from D. discharged the sherift 
from his liability for his levy. 5. That M. was entitled to full satisfaction 
for the goods sold to satisfy the executions. —State to use, &c., v. Doan et 
als., 44. 


2. Contract — Sale. — Where a vendor agrees to sell and deliver personal prop- 


erty at or within a particular time, and fails to perform his contract, the 
measure of damages is the difference between the contract price and the 
market value at the time it should have been delivered. Where the ven- 
dee refuses to accept, the measure of damages is the difference between the 
market value at the time of delivery and the enhanced price which he 
contracted to pay.—Northrup v. Cook et al., 206. 


Action for Personal Property. —In an action for the delivery of personal 
property, if the verdict be for defendant the measure of damages will be the 
value of the property at the time of the seizure, with interest thereon up 
to the time of trial— Woodburn et al. y. Cogdal et al., 222. 


Injunction— Dissolution —The statute (R. C. 1855, p. 1249, § 18) limits the 
amount of damages at ten ner cent. upon the amount enjoined to cases in 
which money has been actually stayed by the injunction; in other cases, 
the defendants may recover the damages actually sustained.—Hale et al. v. 
Meegan et al., 272. 


. Railroad—Negligence—Practice— Instructions.—In an action against a carrier 


for injuries toa passenger caused by the negligence of the carrier, the court 
should not give instructions upon the subject of plaintiff’s contributory neg- 
ligence unless warranted by the evidence. Where the evidence showed that 
the passenger was injured while sitting in his seat in a railroad car and 
resting his head on his arm, which rested on the window-sill of the car, 
by the car coming in contact with the corner of a wrecked car which had 
not been sufficiently removed from the track ; he/d, that there was no proper 
case made by the evidence for instructions upon the subject of contributory 
negligence.— Winters v. Hann. & St. Jo. R.R. Co., 468. 


. Railroad—Negligence—Evidence.—In an action for damages to the person of 


plaintiff caused by the negligence of defendant, the plaintiff may show his 
condition and situation in life and that of his family to enable the jury to 
estimate the amount of damages.—/d. 
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DEPOSITIONS. 


Practice—Evidence—Copy of Deed.—Depositions presenting only hearsay testi- 
mony may be suppressed by the court before the trial. Before the copy of 
a deed can be admitted in evidence, the execution and existence of the ori 
ginal and its loss must first be shown.—Attwell v. Lynch, 519. 


DIVORCE. 


1. Courts—Jurisdiction—Contempt.—Imprisonment for debt being abolished, 
a party cannot be imprisoned for a contempt of court in refusing to obey 
an order or decree directing the mere paymenf of money. An order for the 
payment of alimony is simply an order for the payment of money.—Cough- 
lin v. Ehlert, 285. 

2. Desertion—Practice— Pleading—Evidence.—T he plaintiff, in a suit for divorce, 
must allege and prove good conduct upon her own part. This averment 
is in its nature a negative one, and the defendant taking issue upon it may 
in his answer present such facts as to show that he had “good cause”’ for 
his conduct. In a suit for divorce brought by the wife against the husband, 
on the ground of desertion, and a cross-bill filed charging adultery of the 
plaintiff, evidence of the general reputation of the wife for chastity is not 
admissible.—Yallaly v. Yallaly, 490. 


DOMICIL. 


See ConrFiict oF Laws. 


DRAM-SHOPS. 


See CriMINAL PRACTICE. 


INDEX. 


1. Criminal Practice — Indictment. — In an indictment for selling spirituous 
and alcoholic liquors without taking the oath and giving bond as required 
by the statute (Sess. Acts 1860-1, p. 93), it is not necessary that the in- 
dictment should state to whom the liquor was sold, the price, or the partic- 
ular kind of liquor sold.—State v. Rogers, 431. 


2. Licence—County Court.—Although a party applying for a dram-shop licence 
may show himself to possess all the qualifications requisite for the issuing 
of a licence under the statute (G.S. 1865, ch. 98), the County Court may 
still, in the exercise of its discretion, refuse to grant such licence.—State ex 
rel. Kyger v. Holt Co. Ct., 521. 

3. Criminal Practice — Evidence —Instructions.—Where the evidence offered is 
not sufficient to sustain the indictment, it is the duty of the court so to in- 
struct the jury.—State v. Brosius et al., 534. 

4. Criminal Practice-—-Evidence.—Under an indictment for selling liquors with- 
out having a dram-shop licence, it must be proved that the liquors were 
sold in less quantities than one gallon and for the purpose of being drunk 
on the premises.—Id. 


E 
EJECTMENT. 


. Outstanding Title — Mortgage.—A defendant in ejectment, in possession of 
land under a deed of trust or mortgage which has become forfeited by the 
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default of the debtor, may protect his possession by virtue of his outstand- 
ing title under the deed of trust or mortgage.—McCormick v. Fitzmorris et 
als., 24. 

. Practice—Remittilur— Supreme Court.—When the verdict and judgment in 
ejectment includes lands to which the plaintiff is not entitled, he may enter 
a remiltitur in the Supreme Court, and have the proper judgment entered 
where no inquiry into extrinsic facts is necessary.—Fine et als. v. St. Louis 
Pub. Schools et als., 59. 


bo 


oo 


. Common Source of Title—Evidence.—When both parties claim under the same 
third person, it is prima facie sufficient to show a derivative title from him 
without proving his title—Merchants’ Bk. v. Harrison et al., 433. 


~ 


. Administration.—A leasehold for ten years is a chattel interest, and passes 
to the administrator and not to the heirs of the lessee. —Gutzweiler’s adm’r 
v. Lackmann et als., 91. 


or 


. Practice — Parties — Injunction. — Tenants in common may join as parties 
plaintiff to enjoin the enforcement of a judgment in ejectment until com- 
pensation be made for improvements under the statute, although they were 
not all made defendants in the ejectment, the possession of one tenant in 
common being the possession of all.—Russell et als. v. DeFrance, 506. 


oO 


. _Improvements—Injunction—Practice—Judgment.—In an action for an injune- 
tion to restrain the plaintiff in ejectment from enforcing his judgment until 
compensation be made for improvements, the court cannot enter judgment 
against the plaintiffin ejectment for the value of the improvements and en- 
force the same by execution.—Z/d. 


See ConvEYANCES. Executions. JupGMENT. Lanps anp Lanp Tr- 
TLES. 

ELECTIONS. 

Corporations.—A majority of the corporators actually voting at an election 
for directors is sufficient to elect.—Columbia Bottom Levee v. Meier, 53. 

See CONSTITUTION, 5. 

EQUITY. 

See MortGaces. 

1. Conveyances—Lost Deed—Cloud on Title. —Where a conveyance of land ex- 
ecuted and delivered but not recorded has been lost, acourt of equity will 
protect the rights of the grantee by enjoining any sale by the heirs or 
representatives of the grantor, and by divesting them of any claim and 
establishing the title of the grantee and his heirs.—Wright’s heirs v. Chris- 
ty’s heirs, 125. 

2. Practice — Parties—Distributees—Trustee.—In a suit in equity brought by 
one distributee of the estate of an intestate against the administrator to set 
aside a settlement on the ground of fraud, all the distributees must be made 
parties either as plaintiffs or defendants, to avoid multiplicity of suits and 
to enable the court to make a complete and binding decree. Although a 
trustee of an express trust may, by the statute, sue without joining the ben- 
eficiaries with him, qx@re, can he be sued alone ?—Dillon’s Adm’r v. Bates, 

Trustee, &c., 292. 
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EQUITY ( Continued.) 


3. Administration—Judgment—Appeal.—The action of the County Court in set. 
ting aside an order of sale of the real estate of the decedent, is a final decis- 
ion from which an appeal lies by the administrator to the Circuit Court.— 
McGee et als. v. Thompson’s adm’r, 514. 

4. Lands and Land Titles — Land Office — Jurisdiction — Courts.—Where the 
officers of the Land Department of the United States act in violation of or 
without authority of law, their action is subject to the revision of the courts; 
but where they act ina judicial capacity, or exercise a discretionary author- 
ity, their acts cannot be reviewed.—Garton v. Cannada et al., 357. 


INDEX. 





5. Sales at 4uction — Fraud — Suit — Evidence. —Where a fraudulent combi- 
nation and secret arrangement is made among bidders and parties to obtain 
at a reduced price the land of a party sold under a mortgage or deed of 
trust, a court of equity will set aside the sale and order a re-sale upon the 
application of parties entitled tothe relief. A creditor who has attached 
the interest of the debtor prior to the sale, and subsequently purchased the 
debtor’s equity of redemption under the judgment, may bring suit to set 
aside the sale, on the ground of fraudulent combination to suppress bid- 
ding and prevent competition. Such fraud may be proved by parol evi- 
dence.—Miltenberger v. Morrison et als., 71. 


. Statule of Frauds—Agreement—Lands.—A parol agreement between A. and 
B., that A. shall purchase the land of B. at a sale under an encumbrance, 
and allow B. the subsequent privilege of redeeming or buying the land, is 
an agreement within the statute of frauds, and will not be enforced in a 
court of equity.—Jd. 


ESTOPPEL. 


1. Lan/s and Land Titles — Railroad Corporations. — Under the act of Con- 
gress of June 10, 1852, granting lands to the State of Missouri, and the act 
of the State of December 25, 1852, transferring such grant to the Pacific 
Railroad, the agent of the company, in estimating the quantity of lands 
within the exceptions of the granting act, returned sections 8 and 18, T. 45 
N., R. 7 E., as included within the exceptions, and selected lands outside of 
the limit of six miles to make up the quantity of lands to which the company 
was entitled under the grants, lists of which were certified to the company. 
Held, that by this action the company was estopped from asserting that said 
sections were not included within the exceptions of the act, although sub- 
sequent corrections of the certified lists made at the General Land Office 
showed that the company had not received all the lands to which it was 
entitled.—Pacific R.R. v. Lindell’s heirs, 329. 


. Judgment—Motion.—The action of the court refusing to set aside an order 
previously made upon motion of a party alleging that he had not appeared 
to, nor had notice of the motion upon which the order was made, concludes 
the party.—Bennett’s adm’r v. Russell’s adm’x, 152. 


. Evidence.—Where a party by his acts or words induces another to believe 
in the existence of a certain state of things, and to act upon that belief so 
as to alter his previous condition, he will be estopped from averring to the 

contrary against the party so altering his condition. The action of a part- 
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ESTOPPEL (Continued). 
ner or part owner, acting as agent for all the owners, will conclude the 
other partners or part owners.—Chouteau et als. v. Goddin et al., 229. 

4. Contract.—An agreement not to sue fora certain period after the maturity 
of a note is no bar to anaction upon the note (Bridge v. Tierman, ©6 Mo. 
439.)—Benson’s adm’rs v. Harrison, 803. 


5. Deed — Estate — Granting Words — Covenants — Warranty — Quit-cloim. — 
The words “bargain, sell, release, quit claim and convey” are words of release 
and quit-claim merely ; they carry the grantor’s interest and estate in the 
land, but do not purport to do anything more. The statutory covenants 
created by the words “grant, bargain and sell” do not operate as the an- 
cient common-law warranty to transmit a subsequently acquired title. A 
deed purporting to convey afee simple absolute, so as to pass a subsequent- 
ly acquired title under the statute, must undertake to convey an indefeasi- 
ble title ; and must undertake to convey not the grantor’s interest in the 
land, but the land itself, and in such a manner that the grantee is not to be 
disturbed by any one. A deed conveying the “right, title and interest” of 
the grantor can have no other or greater effect than a deed of release and 
quit-claim.—Gibson v. Chouteau’s heirs, 536. 


EVIDENCE. 


1. Conveyance—Execution—Sheriff’s Deed—Ejectment.—Under the statute R. C. 
1855, p. 748, § 56, the recitals in the deed of the sheriff conveying the land 
of the defendant in the execution are presumptive evidence of the existence 
of the judgment and execution and the other facts recited in the deed, and 
in an action of ejectment the plaintiff need not produce the judgment and 
execution. Holmes, J., dissenting.—McCormick vy. Fitzmorris et als., 24. 


2. Conveyances—Recording—Judgment.—A decree establishing the execution 
of a deed which had been lost, does not operate as a conveyance, but estab- 
lishes the fact that a deed was executed; and is binding upon all parties and 
upon all privies in estate, blood or law, although not recorded.—McCamant 
v. Patterson et al., 100. 


8. Conveyance — Sheriff's Deed — Description.— Parol evidence is admissible to 
show that the land described ina sheriff’s deed is well known by the de- 
scription given, however vague that description may be.—Webster et als. v. 
Blount et als., 500. 


4, Estoppel in pais.—Where a party by his acts or words induces another to 
believe in the existence of a certain state of things, and to act upon that 
belief so as to alter his previous condition, he will be estopped from aver- 
ring to the contrary against the party so altering his condition. The action 
of a partner or part owner, acting as agent for all the owners, will conclude 
the other partners or part owners.—Chouteau et als. v. Goddin et al., 229. 

5. Fraudulent Conveyance.—Testimony to prove the bad faith of the parties in 
a sale of goods, wholly disconnected with a subsequent sale of realty, is not 
admissible to prove bad faith in the sale of the realty.—Gutzweiler’s adm’r 
v. Lackmann et als., 91. 

6. Admissions — Title. — Admissions made by the grantor in a deed after the 

sale are not admissible in evidence to affect the title of the grantee unless 




















































612 


EVIDENCE (Continued). 
he assented to them, or they were made in his presence without objection. 
—Id. 

7. Fraudulent Conveyance.—Where a deed is regular upon its face, it is incum- 

- bent upon the party attacking the deed to prove affirmatively that it was 
fraudulent, and the burden of proof is upon him.—Zd. 


INDEX. 





8. Practice—Instructions.— Where evidence has been improperly admitted, it 
is the duty of the court to correct the error by instruction.—ZJd. 

9. Corporations, Railroad— Witness.—By the law of this State, a passenger 
upon arailroad whose baggage has heen lost, may bea witness to prove the 
contents of the baggage lost—R. C. 1855, p. 485,.§ 45.—Nolan v. Ohio & 
Miss. R.R. Co., 114. 

10. Corporations—User.—The charter of corporation, with proof of the ex- 
ercise of the power thereby conferred, is prima facie evidence of the legal 
existence of such corporation.— Merchants’ Bank v. Harrison et al., 488. 


11. Action — Malicious Prosecution. —In an action for malicious prosecution, 
the jury are authorized to infer the existence of malice from the want of 
proof of probable cause for the prosecution.—Callahan v. Cafferatta, 136. 


12. Hearsay.— The statements of a third party who is a competent witness 
are not admissible in evidence.—Bain v. Clark, 252. 


13. Officer — Notary—Bills and Notes. — The certificate of protest made by a 
notary is evidence of the presentment and demand at the time and in the 
manner stated in the certificate.—Jarvis v. Garnett et als., 268. 


14. Practice-—Depositions.—Depositions presenting only hearsay testimony 
may be suppressed by the court before the trial. Before a copy of a deed 
can be admitted in evidence, the execution and existence of the original and 
its loss must first be shown.—Attwell v. Lynch, 519. 


15. Divorce—Practice—Pleading--The plaintiff, ina suit for divorce, must 
allege and prove good conduct upon her own part. This averment is in its 
nature a negative one, and the defendant taking issue upon it may in his 
answer present such facts as to show that he had “ good cause” for his con- 
duct. Ina suit for divorce brought by the wife against the husband, on 
the ground of desertion, and a cross-bill filed charging adultery of the plain- 
tiff, evidence of the general reputation of the wife for chastity is not ad- 
missible.-—Yallaly v. Yallaly, 490. 

16. Damoges—Negligence.—In an action for damages to the person of plaintiff 
caused by the negligence of defendant, the plaintiff may show his condition 
and situation in life and that of his family to enable the jury to estimate 
the amount of dawages.—Winters v. Hann. & St. Jo. R.R. Co., 468. 


17. Criminal Practice—Trtal—Confession.—When an individual is put upon 
his trial for a criminal offence, the particular act which constitutes the crime 
must be proved. The confessions of a party not made in open court, nor be- 
fore a magistrate on examination, and uncorroborated by circumstances or 
other proof that a crime has been committed, will not warrant a conviction. 
State v. Scott, 424. 


18. Jury—Misconduct.—One of the jurors cannot be a witness to prove mis- 
conduct of the jury in making their verdict.—State v. Coupenhaver, 430. 
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EVIDENCE (Continued). 


19. Carrier— Witness—Parties.—In an action by a passenger against a carrier 
for the loss of a trunk and its contents, where proof of the delivery of the 
trunk to the carrier is made by independent evidence, the plaintiff is a 
competent witness to prove the contents of the trunk. The statute, R. C. 
1855, p. 1576, was not intended to restrict the competency of witnesses.— 
Williams v. Frost et al., 516. 


20. Statements of Parties.— A witness who testifies as to the subject matter of 
conversation between parties, if he cannot state the precise words used, may 
be allowed to state the substance of what was said. Such testimony may 
go to thejury for what it is worth.— Buchanan v. Atchison, 503. 


21. Construction of Statutes,—In construing statutes, the word ‘“‘may ” will be 
considered as mandatory only for the purpose of sustaining or enforcing, 
but not for creating a right.—State ex rel. Kyger v. Holt Co. Ct., 521. 


EXECUTIONS. 


1. Conveyance—Sheriff’s Deed—Evidence.—Under the statute R. C. 1855, p. 
748, § 56, the recitals in the deed of the sheriff conveying the land of the 
defendant in the execution are presumptive evidence of the existence of 
the judgment and execution and the other facts recited in the deed, and in 
an action of ejectment the plaintiff need not produce the judgment and exe- 
cution. Holmes, J., dissenting. —McCormick v. Fitzmorris et als., 24. 


2. Conveyance—Sheriff’s Deed— Description—Evidence.—Parol evidence is ad- 
missible to show that the land described in a sheriff’s deed is well known 
by the description given, however vague that description may be.—Web- 
ster et als. v. Blount et als., 500. 


8. Levy — Claim — Bond. — An execution issued upon a judgment in favor 
of A. against B. The sheriff levied the execution, and M. filed with the 
sheriff a claim to the property seized, and the sheriff demanded aid re- 
ceived from A. a bond of indemnity. A subsequent execution issued in 
favor of D., upon which the sheriff endorsed a levy, and required of D. a 
bond of indemnity before paying to D. the surplus realized upon the sale 
by virtue of the execution in favor of A., which was given. In a suit upon 
the bond given by A., D. recovered the value of the goods seized to satisfy 
the execution of A. Ina suit upon the bond given by D., held, 1. That, the 
sheriff having in his possession the goods levied upon under A.’s execution, 
no fufther levy was required upon the execution of D. 2. That the claim 
filed by M. under the levy upon the execution of A., authorized the sheriff 
to demand a bond of indemnity from D. 3. That M. was entitled to receive 
satisfaction for the value of the goods sold which was applied upon D.’s 
execution. 4. That the taking of the bond from D. discharged the sheriff 
from his liability for his levy. 5. That M. was entitled to full satisfaction 
for the goods sold to satisfy the execution.—State to use, &c. v. Doan et 
als., 44. 

4. Sheriff — Coroner.—When a writ of ficri facias is issued to the coroner for 
the reason that at the time there is no sheriff, when a sheriff is subsequent- 
ly appointed and qualified, the coroner may turn over to him all unexecuted 
writs to be executed, and his levy and sale under the execution will be good. 
—Carr v. Youse, 346. 
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9. 


Justices? Courts — Hannibal Common Pleas — Lien. — By the provisions 
of the act of 3d March, 1851 (Sess. Acts 1850-51, p. 208, sec. 8), it was ne- 
cessary, before an execution could issue from the office of the clerk of the 
Hannibal Court of Common Pleas upon the transcript of a justice’s judg- 
ment, that a transcript of the judgment should also be filed in the office of 
the clerk of the Circuit Court of Marion county ; and the filing of such 
transcript was a condition precedent to the judgment becoming a lien 
upon real estate, and authorizing an execution from said Common Pleas.— 
Id. 

Justices? Courts — Transcript of Judgment -— Evidence. — The certificate 
of a justice of the peace, that an execution has been issued upon a judgment 
rendered by him and has been returned nulla bona, is not admissible in 
evidence. The fact must appear by a certified copy of the execution and of 
the constable’s return thereto.—Jd. 

Levy— Officer —Sheriff’s Sale and Deed.—A sheriff who has levied an execu- 
tion upon real estate merely by endorsing alevy upon his writ, and has sub- 
sequently turned over the writ with his other unexecuted process to his 
successor in office, cannot afterwards proceed to sell and convey the lands 
of the defendant, and his deed will convey no title—R. C. 1855, p. 749, secs. 
59, 62.—Merchants’ Bk. v. Harrison et al., 433. 


. Sheriff's Deed—Evidence.—The recitals in a sheriff’s deed conveying lands 


of the judgment debtor, are evidence of the existence of the judgment 
without producing the record.—ZJd. 


Ejectment—Improvements—Injunction—Practice—Judgment.—In an action for 
an injunction to restrain the plaintiff in ejectment from enforcing his judg- 
ment until compensation be made for improvements, the courts cannot en- 
ter judgment against the plaintiff in ejectment for the value of the improve- 
ments and enforce the same by execution.—Russell et als v. Defrance, 
506. 


10. Ejectment—Common Source of Titlk— Evidence —When both parties claim 


under the same third person, it is prima fucie sufficient to show a derivative 
title from him without proving his title. — Merchants’ Bank v. Harrison et 
al., 433. 


11. Justices’ Courts—Transcript—Evidence.—A copy from the docket of a just- 


ice of the peace, certifying that an execution issued to the constable of the 
township in which defendant resided, and setting out the return of the 
constable of nulla bona, is prima fucie evidence to authorize the clerk of the 
Circuit Court to issue an execution upon the transcript of the justice’s 
judgment filed in his office. Upon a motion to quash such execution, the 
defendant may show any defect or irregularity in the justice’s process or 
constable’s return.—Ruby v. Hann. & St. Jo. R.R. Co., 480. 


12. Removal — Notice. — Harris v. Chouteau et als., 87 Mo. 165, affirmed. A 


party who changes his residence and removes from the county after the 
commencement of a suit against him, is not entitled to notice of the issuing 
of execution to the sheriffof the county in which judgment is recovered be- 
fore lands can be sold—R. C. 1855, p. 746, sec. 16.—Buchanan v. Atchison, 
503. 
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FEES. 

Circuit Altorney— Officers.—The circuit attorney is not entitled to any fee in 
criminal cases upon indictments when he fails to obtain a conviction.—State 
ex rel. Gensel v. Auditor, 427. 


FRAUDS, STATUTE OF. 
See Contracts, 2, 6, 8. Equity, 5, 6. 
FRAUDULENT CONVEYANCES. 


Evidence.—Testimony to prove the bad faith of the parties in a sale of goods, 
wholly disconnected with a subsequent sale of realty, is not admissible to 
prove bad faith in the sale of the realty.—Gutzweiler’s adm’r v. Lackmann 


et als., 91. 

INJUNCTION. 

1, Dissolution — Damages.— The statute (R. C. 1855, p. 1249, § 13) limits the 
amount of damages at ten per cent. upon the amount enjoined to cases in 
which money has been actually stayed by the injunction; in other cases, 
the defendants may recover the damages actually sustained.—Hale et al. v. 
Meegan et al., 272. 

2. Practice — Parties — Ejectment. — Tenants in common may join as parties 
plaintiff to enjoin the enforcement of a judgmeut in ejectment until com- 
pensation be made for improvements under the statute, although they were 


not all made defendants in the ejectment, the possession of one tenant in 
common being the possession of all.—Russell et als. v. Defrance, 506. 


eo 


. Ejectment—Improvements— Practice—Judgment.—In an action for an injunc- 
tion to restrain the plaintiff in ejectment, from enforcing his judgment until 
compensation be made for improvements, the court cannot enter judgment 
against the plaintiff in ejectment for the value of the improvements and en- 
force the same by execution.—Zd. 

INTEREST. 

1. Usury— Action. — A party who has voluntarily paid unlawful interest 
upon a usurious contract cannot, by suit, recover back the unlawful interest 
thus paid.—Ransom v. Hays, Garn., 445. 

2. Attachment—Garnishment—Damages.— A mere liability of the garnishee 

to an action on the part of the defendant for unliquidated damages, as for 

negligence, fraud, wrongful conversion, or for the recovery of usurious 
interest paid him by the debtor, cannot be the foundation of a judgment 

against the garnishee.—Ransom v. Hays Garn., 445. P 


INSURANCE. 


Life Policy—Homicide.—A life policy contained a condition, that “in case the 
insured should die in the known violation of any law of the State, or of the 
United States, or of any government where he might be, the policy should 
be void.” The insured was killed in a personal rencontre with W. The 
court instructed the jury, that if the insured was killed in the lawful defence 
of his person when there was reasonable cause for him to apprehend a de- 

sign on the part of W. to do him a great personal injury, and also to appre- 
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INSURANCE (Continued). 


hend immediate danger of such design being accomplished, then the insured 
did not come to his death in the known violation of the laws of the land. 
Held, that, under the statute of this State, if the insured had killed W., it 
would have shown a case of justifiable homicide, and not a violation of the 
law within the meaning of the policy.—Harper’s adm’r v. Phenix Ins Co., 
19 Mo. 506.—Overton v. St. Louis Mut. Life Ins. Co., 122. 


J 
JUDGMENTS. : 


1. Conveyance—Recording—Evidence.—A decree establishing the execution of 
a deed which had been lost, does not operate as a conveyance, but estab- 
lishes the fact that a deed was executed; and is binding upon all parties 
and upon all privies in estate, blood or law, although not recorded.—Mc- 
Camant v. Patterson et al., 100. 

2. Estoppel.—The action of the court refusing to set aside an order previously 
made upon motion of a party alleging that he had not appeared to, nor had 
notice of the motion upon which the order was made, concludes the party. 
—Bennett’s adm’r v. Russell’s adm’x, 152. 

3. Administration.—A leasehold for ten years is a chattel interest, and passes 
to the administrator and not to the heirs of the lessee.—Gutzweiler’s adm’r 
v. Lackmann et al., 91. 


JURISDICTION. 
See Courts, 1. ADMINISTRATION. Equity. 


1. Lands and Land Titles—Land Office—Courts.—W here the officers of the Land 
Department of the United States act in violation of or without authority of 
law, their action is subject to the revision of the courts; but where they 
act in a judicial capacity, or exercise a discretionary authority, their acts 
cannot be reviewed.—Garton v. Cannada, 3857. 

2. Judiciary—Mandamus— Executive.—The Supreme Court has no jurisdiction 
to issue a writ of mandamus to the Governor of the State to compel him to 
issue a commission toan officer. The duty of the Governor to issue a com- 
mission is political and not merely ministerial. — State ex rel. Bartley v. 
Governor, 388. 

3. Justices’ Courts. — Action for the Recovery of Specific Personal Property. — 
A justice of the peace has no jurisdiction in an action for the recovery of 
specific personal property exceeding fifty dollars in value; and if it appear 
that the property is of a greater value, the action should be dismissed. In 
case of an appeal, the value of the property at the time of the trial before 
the justice is the test of jurisdiction.—Scott et al. v. Russell et al., 407. 


JUSTICES’ COURTS. 


1. Appeals — Transcripts. — Upon an appeal from a justice of the peace, it is 
the duty of the justice to file with the clerk of the appellate court the tran- 
script of his entries and the original papers filed inthe cause. If the papers 
are lost after filing and the appellant desire to prosecute the appeal, he may 
have the lost record supplied; if he fail to do this, the appellee may have 
the judgment affirmed for want of prosecution of the appeal, but cannot 
have the appeal dismissed.—Fanning et al. v. Voelker, 120. 
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8. Mechanics’ Liens—St. Louis County .—The special act relating to St. Louis 
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JUSTICES’ COURTS ( Continued). 


9 
a 


Executions—Hannibal Common Pleas.—By the provisions of the act of March 

8, 1851 (Sess. Acts 1850-51, p. 208, § 3), it was necessary, before an execu- 
tion could issue from the office of the clerk of the Hannibal Court of Com- 
mon Pleas upon the transcript of a justice’s judgment, that a transcript of 
the judgment should also be filed in the office of the clerk of the Circuit 
Court of Marion county ; and the filing of such transcript was a condition 
precedent to the judgment becoming a lien upon real estate, and authoriz- 
ing an execution from said Common Pleas.—Carr v Youse, 346. 


. Executions—Transcript of Judyment—Evidence.—The certificate of a justice 


of the peace, that an execution has been issued upon a judgment rendered 
by him and has been returned nu//a bona, is not admissible in evidence. 
The fact must appear by a certified copy of the execution and of the con- 
stable’s return thereto.—/d. 

Transcript—Execution.—A copy from the docket of a justice of the peace, 
certifying that an execution issued to the constable of the township in which 
defendant resided, and setting out the return of the constable of nulla bona, 
is prima facie evidence to authorize the clerk of the Circuit Court to issue 
anexecution upon the transcript of the justice’s judgment filed in his office. 
Upon a motion to quash such execution, the defendant may show any de- 
fect or irregularity in the justice’s process or constable’s return.—Ruby v. 
Hann. & St. Jo. R.R. Co., 480. 

Jurisdiction—Action for the Recovery of Specific Personal Property. — A jus- 
tice of the peace has no jurisdiction in an action for the recovery of specific 
personal property exceeding fifty dollars in value ; and if it appear that the 
property is of a greater value, the action should be dismissed. In case of 
an appeal, the value of the property at the time of the trial before the jus- 
tice is the test of jurisdiction.—Scott et al. v. Russell et al., 407. 

Appeals.—Upon an appeal from a justice of the peace to the Circuit Court, 
the case must be tried anew upon the same cause of action presented before 
the justice. The plaintiff cannot in the Circuit Court amend his account so 
as to change his cause of action.—Clark v. Smith, 498. 


] 
ANDLORD AND TENANT. ~~ 


Surrender. — What will amount to a surrender is a question which may 
be presumed from facts. An actual and continued change of possession 
by the mutual consent of the parties will be taken as a surrender by opera- 
tion of law, whether the possession be delivered to the landlord himself or 
to another in his behalf. Where the tenant notified the landlord of his in- 
tention to surrender the premises and sent him the keys, and the landlord 
permitted another person to take and occupy the premises without any con- 
sent by the tenant, held, that the tenant was discharged.—Matthews’ adm’r 
v. Tobener, 115. 


2. Ejectment—Administration. —A leasehold for ten years is a chattel inter- 


est, and passes to the administrator and not to the heirs of the lessee.— 
Gutzweiler’s adm’r v. Lackmann et al., 91. 
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LANDLORD AND TENANT (Continued). 


5. 
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INDEX. 


county, Acts 1857-8, p. 668, gives alien to mechanics and others upon lease- 
hold property. If the improvements placed upon leasehold property are 
such as the tenant could remove at the end of the term, they are not im- 
provements within the meaning of the act for which the mechanic has a 
lien.—Keenig v. Mueller et als., 165. 


4. Mechanic’s Lien.—The lien under the Mechanics’ Lien Act affects nothing 


more than the interest which the lessee has acquired in the premises, and 
if the account accrues before the owner of the fee regains possession, the 
estate of the lessee is effectually bound by it. The owner of the fee must pay 
the debt, and thus extinguish the lien, or accept the purchaser as his tenant 
for the remainder of the term.—ZId. 

Lease—Improvements— Removal of Muterials.—Where a tenant holds over 
by consent, either express or implied, after the determination of a lease for 
years, it will be considered as evidence of a new contract of tenancy, and 
the tenant will be presumed to hold under and subject to the terms of the 
original lease. Under a lease for years, the tenant upon complying with 
his covenants had the right to remove the materials of the buildings he had 
erected upon the premises. When the lease expired he still continued to 
pay the rents and taxes from year to year. The property being condemned 
for a street—Held, that the value assessed upon the buildings belonged to 
the tenant, no forfeiture having taken place at the time of the condemna- 
tion.—Finney et als. v. City of St. Louis et al., 177. 


Rents — Lease — Agreement —Dissent.—Where atenant for a term of years 
or from year to year, holds over and retains possession of the premises af- 
ter the end of his term and without any new agreement, he will be held to 
continue under the terms and conditions of the original lease; but where 
an agreement, express or implied, is made for an increased rent, the larger 
rent will be payable although the tenant’s liability is continued on the 
terms of the previous lease. Where a tenant is notified by the landlord 
that if he retain the premises after the end of his term he must pay an 
increased rent, if the tenant do not express his dissent within a reasonable 
time he will be held as assenting to the proposed change. In such case it 
is the duty of the tenant to express his dissent, that the landlord may take 
the proper steps to recover his possession. By remaining in possession and 
continuing silent, his assent will be presumed.—Hunt v. Bailey, 257. 


Lease—VForfeiture—Municipal Corporation.—The courts cannot relieve against 
a forfeiture of a lease declared by a municipal legislative body ; but to give 
validity to such a forfeiture the action of the council must conform to all the 
requirements of the charter—Graham v. City of Carondelet, 83 Mo. 262, 
affirmed. Before the forfeiture is completed by the approval by the mayor 
of the resolution of the council, the lessee may tender the rent due and thus 
avert the penalty.—Carondelet v. Wolfert, 805. 


Rent — Contract.—A tenant when notified that his rent will be increased at 
the commencement of a new term, and not expressing a refusal to remain 
as a tenant at such additional rent, will be held, if he continue the posses- 
sion, as promising to pay the rent demanded.—Adriance v. Hafkemeyer, 
134. 
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Confirmattons — Abandonment. — The act of Congress of 13th June, 1812, 
confirming the titles to lots, &c., in the villages named, operated to vest the 
legal title in the claimants who brought themselves within the provisions of 
the act by proving cultivation and possession; subject to be destroyed hy 
proof that the party had abandoned the land with the intention that it should 
no longer be his. Abandonment is a question of fact to be decided by a jury 
under the directions of the court.—Fine et als. v. St. Louis Pub. Schools et 
als., 39. 

Common Field Lots. —Common field lots are narrow lots adjoining to each 
other, having the same general range and a uniform depth, and used by the 
inhabitants of the town for cultivation.—Id, 


. New Madrid Locations — Right of Location —The act of Congress of Feb- 


ruary 13th, 1815, for the relief of the inhabitants of the county of New 
Madrid who suffered by earthquakes, conferred a right of location upon 
those only who were owners of the injured lands at the date of the act, or 
who subsequently became the legal representatives of such owners by de- 
scent, purchase, or operation of law. The right of location did not accrue 
to one who had been the owner if he had parted with his title prior to the 
passage of the act; and it was not necessary that the derivative title to the 
land giving the right of location should be proved by legal conveyances 
duly recorded. The former owners of the injured lands, their heirs, or their 
assignees, by conveyances subsequent to the act of Congress, had no con- 
cern with the evidence by which the fact of ownership as between the par- 
ties to the prior transfers of title of ownership was proved, further than that 
they were at liberty to question the competency and sufliciency of the evi- 
dence when produced, to prove the fact—McCamant v. Patterson et al., 
100. 


. Railroad Corporations. —Under the act of Congress of June 10, 1852, grant- 


ing lands to the State of Missouri for the construction of the roads therein 
named, and the statute of the State of December 25, 1852, transferring 
such grants to the companies therein named, no title to the even numbered 
sections passed to the corporations until the plats of location of the road 
were filed in the office of the Secretary of State, and in the offices of the 
recorder of deeds of the counties in which the lands were situated.—Pacific 
R.R. v. Lindell’s heirs, 329. 


Railroad Corporations— Estoppel.—Under the act of Congress June 10, 1852, 
granting lands to the State of Missouri, and the act of the State of Decem- 
ber 25, 1852, transferring such grant to the Pacific Railroad, the agent of 
the company, in estimating the quantity of lands within the exceptions of 
the granting act, returned sections 8 and 18, T. 45N., R. 7 E., as included 
within the exceptions, and selected lands outside of the limits of six miles 
to make up the quantity of lands to which the company was entitled under 
the grants, lists of which were certified tothe company. J/e/d, that by this 
action the company was estopped form asserting that said sections were 
not included within the exceptions of the act, although subsequent correc- 
tions of the certified lists made at the General Land Office showed that the 
company had not received all the lands to which it was entitled.—Jd. 
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6. New Madrid Locations — Act of June 10, 1852.—A certificate of location 
under the act of Congress of February 17, 1815, for the relief of sufferers 
by earthquakes in New Madrid, located in 1818, and survey made and re- 
turned to the Surveyor General in 1820, but not returned to the Recorder 
of land titles until 1859, constituted a valid location of the land covered by 
the survey, and brought the land within the exceptions of the act of Con- 
gress of June 10, 1852, granting lands to Missouri for the construction of the 
roads named in the act.—Pacific R.R. v. Lindell’s heirs, 329. 


. Public Lands—Graduation—Entries.—The act of Congress, 10 U. S. Stat. 
574, called the Graduation Act, conferred the right of entry under its pro- 
visions upon persons who were capable of acting and contracting for them- 
selves, and not upon those who were subject to the dominion of another.— 
Garton v. Cannada et al., 357. 


Land Office—Jurisdiction—Courts.—W here the officers of the Land Depart- 
ment of the United States act in violation of or without authority of law, 
their action is subject to the revision of the courts ; but where they act ina 
judicial capacity, or exercise a discretionary authority, their acts cannot be 
reviewed.—Garton v. Cannada et al., 357. 


-I 


@ 


9. Jurisdiction — Public Lands. —The courts of this State may allow compen- 
sation for improvements to a party who has made an entry with the Regis- 
ter and Receiver of the Land Office, paid his money and received a certifi- 
cate, against a party who with knowledge of the facts has made a subsequent 
entry and received a patent. Such action does not interfere with the dis- 
posal of the public lands by the U. States.—- Russell et als. v. DeFrance, 506. 

10. New Madrid Locations—Act of April 26, 1822—Return of Survey to Recorder. 
—The act of Congress of April 26, 1822, in requiring that all warrants should 
be located within one year from the passage of the act, applied only to such 
acts as the owners of New Madrid claims could themselves do, and not to 
the action of the public officers of the Government. When the survey and 
plat of a New Madrid location were made in 1818, and filed in the office of 
the Surveyor General at that time, the failure of the Surveyor to return the 
plat of survey to the Recorder of land titles until 1841 did not make void 
the location. The return of the survey to the Recorder was the duty of the 
Surveyor General, and not of the claimant. (Easton v. Salisbury, 21 How. 
426, commented on.)—Gibson v. Chouteau’s heirs, 536. 


11. Surveys— Public Officers —Jurisdiction—Conflicting Titles:—When the sur- 
vey of location or claim is once made officially and approved, the officers 
of the Land Department have no authority to set aside or annul such sur- 
veys on the ground that the interferences with other surveys are not pre- 
sented on the plat. It is the province of the courts to determine judicially 
between conflicting titles to the same land. Surveys are merely evidence 
of location and boundary, and decide nothing as to superiority of title. 
Where an individual in the prosecution of a right does everything the law 
requires him to do, the law will protect him against the neglect, miscon- 
duct or unauthorized acts of a public officer.—/d. 


12. Patent— New Madrid Location — Assignee.-—- A patent may issue to the as- 
signee of a New Madrid location and will pass the legal title, the presump- 
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tion being that, when the patent issues, all the acts necessary to its validity 
have been properly done; but the defendant in a suit may show that he 
was one of the legal representatives of the original locator, or that he has 
an equitable title to the land described in the patent.—Zd, 


13. Deed—Estate — Granting Words — Covenants — Warranty — Quit-claim. — 
The words “bargain, sell, release, quit-claim and convey’’ are words of release 
and quit-claim merely ; they carry the grantor’s interest and estate in the 
land, but do not purport to do anything more. The statutory covenants 
created by the words “grant, bargain and sell’ do not operate as the an- 
cient common-law warranty to transmit a subsequently acquired title. A 
deed purporting to convey a fee simple absolute, so as to pass a subsequent- 
ly acquired title under the statute, must undertake to convey an indefeasi- 
ble title ; and must undertake to convey not the grantor’s interest in the 
land, but the land itself, and in such a manner that the grantee is not to be 
disturbed by any one. Adeed conveying the “ right, title and interest”’ of 
the grantor can have no other or greater effect than a deed of release and 
quit-claim.—Gibson v. Chouteau’s heirs, 536. 

14. New Madrid Location—Patent——Relation—Limitations.—_W here the equita- 
ble title has passed from the United States, the legal title evidenced by a 
patent will relate back to the emanation of the equitable title, so that the 
limitation created by an adverse possession under the statutes of the State 
will commence to run from the emanation of the equitable title. When the 
survey of a New Madrid location is returned to the Recorder of land titles, 
an exchange of lands is effected between the Government and the locator, 
and the equitable title passes from the United States, andfrom that date a 
party in possession of the located Jand may prescribe as against the New 
Madrid locator.—/d. 


15. Banks and Banking — Under the “ Act to regulate banking institutions. 
(Sess. Acts 1856-7, p. 21. § 26), the banks thereby incorporated might law- 
fully purchase real estate if the purchase was made in good faith for the 
purpose of securing a debt due to the bank.—Merchants’ Bank v. Harrison 
et al., 433. 


LIMITATIONS. 


1. Breach of Covenant—Action accrued.—H. purchased K’s interest in land, and 
made an agreement under seal with K. in which it was stipulated that H. 
was to proceed to have partition made of the land, and that after partition 
each party sliould select an appraiser to value the interest in the land sold by 
K., to H., and that if the appraisers thus selected could not agree they should 
select a third, whose decision should be final; and that H. should pay K. 
the value over $600, and K. should pay H. the appraised value under $600. 
Held, that as the agreement did not impose upon either party the initiative 
no cause of action arose until a demand and refusal to appoint an appraiser, 
and that the statute of limitations would begin to run only from the time 
of such demand and refusal ; and that by the statute R. C. 1845 the action 
would be barred by the lapse of ten years from such breach of the covenant. 
—Brault et ux. v. Howard, 21. 
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2. Estate Outstanding—Adverse Possesston—Prior Lease —Where both parties 
claim under the same grantor, a prior lease by the grantor for a term of 
years prevents the running of the statute of limitations; the possession of 
the tenant is not adverse. B. in 1847 conveyed premises to W., a lease for 
twenty years (expiring in 1857) then outstanding, and the tenant in posses- 
sion. In 1851 B. leased to M. an adjoining lot, under which lease M. en- 
tered upon part of the premises granted to W. and held possession. Held, 
that the possession of M. if he entered prior to the end of the term of twen- 
ty years, was not adverse tothe landlord and his grantee W. until the term 
expired.—Kellogg v. Mullen, 174. 


8. Administratton—Trust.—To a suit by the distributee ofan intestate against 
an administrator holding the fund in trust, the statute of limitations does 
not apply. No lapse of time is a bar to a direct trust, or a fraud as between 
trustee and beneficiary. Where there is no person to sue, no laches can be 
imputed. A devisee cannot show title to personal estate until the will has 
been admitted to probate, and no cause of action accrues until letters testa- 
mentary or of administration are granted.—Dillon’s adm’r v. Bates, trus- 
tee, &c., 292. 


4. Adverse Possession.—The possession of a party entering upon land under 
a verbal contract with the owner for its purchase, is not an adverse or 
hostile possession, and although continued for ten years does not bar the 
title.—Cole v. Roe, 411. 


5. Lands and Land Titles — Patent — Relation. —Where the equitable title has 
passed from the United States, the legal title evidenced by a patent will re- 
late back to the emanation of the equitable title, so that the limitation crea- 
ted by an adverse possession under the statutes of the State will commence 
to run from the emanation of the equitable title. When the survey of a 
New Madrid location is returned to the Recorder of land titles, an exchange 
of lands is effected between the Government and the locator, and the equi- 
table title passes from the United States, and from that date a party in pos- 
session of the located land may prescribe as against the New Madrid locator. 
—Gibson v. Chouteau’s heirs, 536. 


MALICIOUS PROSECUTION. 


1, Actton—Trespass—False Imprisonment—Malicious Arrest.—An action for 
a malicious arrest is an action to recover damages for the malicious 
abuse of the civil process of arrest; a suit for malicious prosecution is an 
action for the malicious abuse of the criminal process; but a party who has 
been arrested by the police at the request of another without any complaint 
preferred, may maintain an action for false imprisonment, when no action 
could be sustained for a malicious arrest or malicious prosecution. To con- 
stitute false imprisonment it is not necessary that manual force should be 
actually employed ; it is sufficient if the party against his will yield to force 

_threatened.— Ahern y. Collins, 145. 


2. Actton—Evidence.—In an action for malicious prosecution, the jury are 
authorized to infer the existence of malice from the want of proof of 
probable cause for the prosecution.—Callahan v. Caffarata, 136. 
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MALICIOUS PROSECUTION (Continued). 


8. Want of Probable Cause—Malice.—To support an action for malicious pros- 
ecution, it must appear affirmatively that the defendant was instigated by 
malice, and that he had no probable cause for the prosecution. Malice 
may be inferred from the want of probable cause, but the want of probable 
cause cannot be inferred from proof of malice. That the accused was dis- 
charged by the examining magistrate, or that the indictment was ignored 
by the grand jury, is evidence to show the want of probable cause.—Cas- 
person v. Sproule, 39. 


MANDAMUS. 


1. Judiciary—Jurtsdiction— Executive. —The Supreme Court has no jurisdiction 
to issue a writ of mandamus to the Governor of the State to compel him to 
issue a commission toan officer. The duty of the Governor to issue a com- 
mission is political and not merely ministerial. — State ex rel. Bartley v. 
Governor, 888. 
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2. Practice—Pleading.—A petition for a writ of mandamus must state specifi- 
cally allthe facts which give the party the right to maintain an action or to 
demand the relief he seeks, and must also show that he has no other spe- 
cific remedy.—State ex rel. Bartley v. Governor, 388. 


3. Mandamus.— The courts will not undertake by writ of mandamus to en- 
force simple common-law rights between individuals, such as the payment 
of money, nor where there is another adequate legal remedy.—State ex rel. 
&c. v. Howard Co. Ct., 875. 


MECHANICS?’ LIENS. 


1. St. Louts Cgunty—Landlord and Tenant .—The special act relating to Saint 
Louis county, Acts 1857-8, p. 668, gives alien to mechanics and others upon 
leasehold property. If the improvements placed upon leasehold property 
are such as the tenant could remove at the end of the term, they are not 
improvements within the meaning of the act for which the mechanic has 
a lien.—Kenig v. Mueller et als., 165. 


4. Landlord and Tenant. — The lien under the Mechanics’ Lien Act affects 
nothing more than the interest which the lessee has acquired in the prem- 
ises, and if the account accrues before the owner of the fee regains posses- 
sion, the estate of the lessee is effectually bound by it. The owner of the fee 
must pay the debt, and thus extinguish the lien, or accept the purchaser as 
his tenant for the remainder of the term.—ZJd. 

3. Contractor — Priortly.—The contractor or mechanic cannot by his lien ac- 
quire any greater estate in the premises than the person who employed him 
possessed, If the owner of the premises has given a deed of trust for part 
of the purchase money, the mechanic’s lien is an encumbrance subsequent 
to such deed, and a sale under the deed divests the lien.—Bridwell v. Clark 
et als., 170. 


MORTGAGES. 


1. Trust—Power—Assigns.—H. and wife, to secure a debt due T., executed a 
deed of trust to S. & W. and the survivor of them—habendum to the said S. & 
W. and the survivor of them, and the heirs and assigns of the survivor—in 
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trust, on default of payment, that the said 8. & W. or the survivor of them, 
or the executors, administrators or assigns of such survivor, or the sheriff of 
the county, might sell the property to pay thedebt. S. died; W., the survi- 
vor, conveyed the property with the power to C., who made the sale under 
the deed of trust. Held, that the surviving trustee (W.) could not substitute 
another to the powers conferred upon him by the deed of trust ; that being 
a mere instrument to execute the purpose of the grantor, he could not dele- 
gate his power to another withoutexpress authority conferred by the deed 
itself; and that the assignee by deed of the survivor was not an assign who 
could execute the power; and that the grantee of the survivor was not one 
of the assigns described in the deed.—Whittelsey v. Hughes et als., 13. 


2. Uses and Trusts — Equity.— Trustees in deeds of trust with powers of 
sale to secure debts are considered as the agents of both parties, debtor and 
creditor, and they must act with the strictest impartiality and integrity ; 
and when it is shown that they have abused their trust, or have combined 
with one party to the detriment of the other, or when it appears that a sub- 
stantial injury has resulted from their acts in failing or neglecting to exer- 
cise a wise and sound discretion, equity will grant relief —Goode v. Com- 
fort et als., 313. 


3. Deeds of Trust—Trustees’ Sale—Redemption. —In a sale by trustees under 
a deed of trust with a power of sale, to secure a debt, the trustees put up 
property in the city of St. Louis as a whole, and sold the same to the cestui 
que trust, and it appearing that the property would have brought a much 
higher price had it been sold in lots in accordance with the subdivision of 
the owner previously made, the court set aside the sale by the trustees and 
permitted the owner to redeem.—Zd. 6 


4. Assignments — Notes — Choses in Action. — A note may be assigned by a 
separate and distinct paper; and where a party conveyed real estate by 
deed of mortgage, and also “all his notes, bonds, accounts and evidences 
of debt,’’ the title to such choses in action, although not delivered, passed to 
the mortgagee as against an execution creditor—McGee v. Riddlesbarger 
et als., 365. 


INDEX. 
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OFFICERS. 


See Manpamus, 1. Fess, 1. Constitution, 3. CONVEYANCES, 8. 
Executions, 4, 7. REVENUE. 

Conveyance—Acknowledgment.—A notary public, in his certificate of the acknow- 
ledgment of a deed conveying land in Livingston county, describéd himself 
as a notary public within and for the county of L., but appended to his sig- 
nature—‘ Notary Public, Howard county.” Held, that the deed was admis- 
sible in evidence.—Merchants’ Bk. v. Harrison et al., 438. 


P 
PARTNERSHIP. 
See ConFiict or Laws, 1. 
























































INDEX. 


PRACTICE, CIVIL. 


1, Equity — Parties — Distributees— Trustee.—In a suit in equity brought by 
one distributee of the estate of an intestate against the administrator to set 
aside a settlement on the ground of fraud, all the distributees must be made 
parties either as plaintiffs or defendants, to avoid multiplicity of suits and 
to enable the court to make a complete and binding decree. Although a 
trustee of an express trust may, by the statute, sue without joining the ben- 
eficiaries with him, qxere, can he be sued alone ?—Dillon’s Adm’r v. Bates, 
Trustee, &c., 292. 


2. Improvements—Injunction—Judgment.—In an action for an injunction to re- 
strain the plaintiff in ejectment from enforcing his judgment until compen- 
sation be made for improvements, the court cannot enter judgment against 
the plaintiff in ejectment for the value of the improvements and enforce the 
same by execution.—Russell et als. v. Defrance, 506. 


3. Decree— Infant—Guardian.—The decree of acourt of chancery against an 
infant, based upon the appearance of the infant by his guardian, without 
any previous service of process upon the infant, is void, and the infant 
cannot be bound by such decree. The infant heir cannot appear and an- 
swer by his general guardian only.—Gibson v. Chouteau’s heirs, 536. 

PLEADINGS. 


4. Joinder of Actions—Pleading.—A cause of action for damages for the deten- 
tion of property cannot be united in the same petition with causes of action 
founded upon contracts.—Hoagland v. Hann. & St. Jo. R.R. Co., 461. 


5. Joinder of’ Causes of Action — Pleading. — Several causes of action founded 
upon distinct contracts cannot be united in the same count of the petition. 
—Id, 


6. Parties. — The objection, that some of the plaintiffs are improperly made 
parties to the suit, if apparent upon the face of the petition, must be made by 
demurrer or the objection will be considered as waived.—Russell et als. v. 
Defrance, 506. 


7. Judgment —Relief.—Where the facts are sufficiently stated in the petition, 
the plaintiff may have such judgment as the facts stated entitle him, al- 
though in the prayer of the petition he ask for a different relief ; but if the 
facts be not stated, he cannot have the relief upon the facts proved at the 
trial.—Miltenberger v. Morrison et als., 71. 


8. Petition.—A petition stating such facts as show a right of recovery in the 
plaintiff will be sufficient, although the facts are not so stated as to show 
aright of recovery in any of the common-law forms of action.—Ahern v. 
Collins, 145. 


9. Written Instrument. —In declaring upon a written instrument, it is suffi- 
cient to plead it according to its legal meaning and effect.—Jones v. Louder- 
man, 287. 

10. Trial— Variance.—A party cannot declare upon one cause of action and 
recover upon an entirely different and distinct cause of action. If there be 
a,variance between the evidence and the pleading, the pleading should be 
amended so as to conform to the evidence, or the objection will be fatal.— 
Id, 
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11. Arrest of Judgment.— Although a pleading be defective, yet if it appear 
after verdict that the verdict could not have been rendered without proof 
of the matters omitted in the pleading, the defect will be cured and the judg- 
ment will not be arrested.— Id, 

12. Answer. — An answer, to a petition alleging that defendant owes plaintiff 
for goods sold and delivered, denying the indebtedness, impliedly admits 
the sale and delivery.—Lee v. Casey, 383. 

13. Demand.—To avail himself of the want of demand prior to action brought, 
the defendant must plead the failure to make demand—R. C. 1855, p. 448, 
§ 34 —Id, 

14. Answer.—Pleading conditionally, or in the alternative, is not allowable, 
and should be avoided. An answer setting up new matter, by way of 
defence, should confess and avoid the plaintiff’s cause of action.—Bauer 
v. Wagner, 385. 

15. Mandamus.—A petition for a writof mandamus must state specifically all 
the facts which give the party the right to maintain an action or to demand 
the relief he seeks, and must also show that he has no other specific rem- 
edy.—State ex rel. Bartley v. Governor, 383. 

16. Answer.—Such parts of an answer as present no defence to the matter 
charged in the petition may be stricken out upon motion. — Houston v. 
Lane, 495. 


TRIALS. 


17. Continuance.—Discretion of court in refusing a continuance, properly ex- 
ercised.—State to use, &c., v. Shreve et als., 90. 

13. Instructions—Error.—If there be any evidence to sustain the issues upon 
the part of the plaintiff, it is error in the court to instruct the jury that the 
plaintiff is not entitled to recover. The sufficiency of the evidence is for 
the determination of the jury.—McKown et al. v. Craig et al., 156. 

19. Exceptions— Evidence.—The reason for objections to the admission of evi- 
dence must be stated in the bill of exceptions.—Woodburn et al. v. Cogdal 
et al., 222. 


20. Amendments.—Where the evidence is closed and the cause submitted to 
the court, the defendant should not be allowed to amend his answer by in- 
troducing a new defence without giving the plaintiff an opportunity to meet 
such defence.—Garton v. Cannada et al., 357. 

21. Supplying Lost Records. — Default.— Where the petition and writ are de- 
stroyed or lost after service, the plaintiff cannot file a new petition and take 
judgment by default without first giving notice to the defendant, and taking 
the proper steps to supply the lost record.—Brown v. King, 380. 

22. Default — Jury.— Upon the assessment of damages upon an interlocutory 
judgment, the defendant has the right to demand that the damages be as- 
sessed by a jury.—Id. 

23. Instructions— Bill of Exceptions.—To present matter of error in the giv- 

ing or refusing of instructions, the evidence upon which they are based 

must be presented in the bill of exceptions.—Broadwell v. Bouton, 401. 
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24. Continuance — Answer.— After a case has been continued by the court, 
upon an answer to the merits filed by leave, it is improper to set aside the 
order of continuance, strike out the answer, and enter a default and judg- 
ment.—Taff vy. Westerman, 418. 


25. Instructions— Bill of Exceptions.—Unless the evidence be preserved in the 
bill of exceptions, the Supreme Court cannot pass upon errors in giving and 
refusing instructions. (Broadwell v. Bouton, ante p.401.)—City of Kansas 
v: Kelly et ux., 4165. 


26. Carrier—Damages—Negligence—Instructions.—In an action against a carrier 
for injuries toa passenger caused by the negligence of the carrier, the court 
should not give instructions upon the subject of plaintiff’s contributory neg- 
ligence unless warranted by the evidence. Where the evidence showed that 
the passenger was injured while sitting in his seat in a railroad car and 
resting his head on his arm, which rested on the window-sill of the car, 
by the car coming in contact with the corner of a wrecked car which had 
not been sufficiently removed from the track ; held, that there was no proper 
case made by the evidence for instructions upon the subject of contributory 
negligence.— Winters v. Hann. & St. Jo. R.R. Co., 468. 


27. Instructions—Exceptions.—To enable the Supreme Court to decide upon the 
propriety of instructions given and refused, the evidence must be preserved 
in the bill of exceptions. Exceptions to instructions must be taken at the 
trial, and not upon a motion for a new trial.—Houston v. Lane, 495. 


28. Amendment—Return of Writs.—The courts of this State will permit amend- 
ments to be made to the return of a writ to correspond with the facts of the 
case, and if the amendment be made at aterm subsequent to the’ return 
term it will relate back to the proper return day.—Webster et als. v. Blount 
et als., 500. 


New TRIALS, &c. 


29. Newly discovered Evtdence.—A motion for a new trial upon the ground of 
newly discovered evidence must show that the party has used due diligence 
to procure the evidence desired, and that it is not merely cumulative.—Cal- 
lahan v. Caffarata, 186. 


30. Error—Motion for New Trial—Supreme Court.—By the Practice Act of 
1855, an opportunity must be given to the inferior court to correct errors 
by a motion for new trial or in arrest of judgment, before the case can be 
taken to the Supreme Court by appeal or writ of error.—Banks v. Lades, 
406. 


31. Exceptions— Motion for New Trial.—To preserve matters of exception, a 
motion for new trial must be made in the inferior court. — See ante Banks 
v. Lades, p. 405.—Bishop v. Ransom, 416. 


82. Error—Motion for New Trial.—When a motion to set aside an execution 
is overruled, the party must make his motion for a new trial, and preserve 
the same in his bill of exceptions, before suing out his writ of error or tak- 
ing his appeal. — Ante, Banks v. Lades, p. 406, and Bishop v. Ransom, p. 
416.—Bishop v. Ransom, 417. 
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Supreme Court. 


38. Appeal. — Judgment affirmed for failure to file transcript of record of ap- 
peal.—Field et als. v. Farish, adm’r, 91. 


34. Appeal.—Judgment affirmed for want of prosecution of appeal and fail- 
ing to file transcript of record.—Ryan et al. v. Pratt et al., 291. 


85. Appeal.—Judgment affirmed for failure to file transcript and prosecute ap- 
peal.—Bragg et al. v. Latourette, 355. 


86. Appeal. — Judgment affirmed for failure to file transcript of record and 
prosecute appeal.— Wright et al. v. Whittenhal et al., 355. 


37. Appeal.— Appeal dismissed for failure to assign errors. — Berg v. Bish- 
op, 356. 

88. Error.—Where no motion for new trial or in arrest of judgment is filed 
upon an appeal or writ of error the Supreme Court can only notice such 
errors asare apparent upon the face of the record.—Hoppe v. Stone, 378. 


89. Appeal. —Judgment affirmed, on motion of respondent for failure to file 
transcript and prosecute appeal.— Pumphrey v. Clark et al., 417. 


40. Error.— The parties cannot by agreement submit a case to the Supreme 
Court upon the merits without filing an assignment of errors or briefs.— 
Snyder et ux. v. Hopkins, 418. 


41. Sctre Facias.—Judgment of Supreme Court revived upon sctre factas.— 
Baker et als. v. Pate’s Adm’r et al., 419. 


42. Appeal.— Appeal dismissed for failing to assign errors and prosecute ap- 
peal, neither party appearing.—Shaw v. Potter, 419. 


43. Final Judgment.— The transcript of the record, upon writ of error or 
appeal, must show that a final judgment has been entered by the inferior 
court.—State to use, &c. v. Hawkins’ adm’r et als., 482. 


44. Briefs.—In the Supreme Court, the party complaining of the errors com- 
mitted by the court below must assign errors and file a brief presenting the 
errors upon which he relies to reverse the judgment. The parties cannot 
request the court to decide the case upon the merits unless the provisions 
of the statute and rules of court are complied with. — City of Parkville v. 
Clough, 520. 


45. Parties—The Supreme Court will not consider a case until the proper 
parties are brought into court.—Paxton, adm’r, v. Humber et al., 521. 


PRACTICE, CRIMINAL. 


1. Indictment — Counts — Verdict.— Where the defendant is convicted of a 
lesser degree of the offence charged in a count which embraces different 
degrees of the same offence, the verdict muot specify such lesser degree; 
but the verdict need not specify under which count of the indictment the 
defendant is found guilty where there is no misjoinder of counts, and there 
is one good count upon which judgment may be rendered.—State v. Mc- 
Cue et al., 112. 


2. Gaming.— Betting money or property upon the game called “pool,” 
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PRACTICE, CRIMINAL (Continued). 
is within the prohibition of the statute against gaming. — State v. Jack- 
son, 420. 

8. Trial— Evidence — Confession.— When an individual is put upon his trial 
for a criminal offence, the particular act which constitutes the crime must be 
proved. The confessions of a party not made in open court, nor before a 
magistrate on examination, and uncorroborated by circumstances or other 
proof that a crime has been committed, will not warrant a conviction.—State 
v. Scott, 424. 

4. Indictment—Arrest of Judgment.—Where there are several counts in an in- 
dictment and a general verdict of guilty is returned, if any one of the counts 
be good the judgment cannot be arrested.—Zd. 

5. Evidence — Jury — Misconduct. — One of the jurors cannot be a witness to 
prove misconduct of the jury in making their verdict. — State v. Coupen- 
haver, 480. 


6. Filing Indictment.—The omission of the clerk to enter upon the indictment 
the date of its filing is no ground for arresting the judgment.—d. 
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7. Indictment — Dram-shops.—In an indictment for selling spirituous and 
alcoholic liquors without taking the oath and giving bond as required by 
the statute (Sess. Acts 1860-1, p. 93), it is not necessary that the indict- 
ment should state to whom the liquor was sold, the price, or the particular 
kind of liquor sold.—State v. Rogers, 481. 


8. Appearance—Process.—The appearance of a party by counsel to a writ of 
scire facias upon a recognizance, will authorize a judgment against him al- 
though the process was not served.—State v. Woolery et als., 525. 

9. Recognizance—Record.—Where the defendant enters into a recognizance be- 
fore a justice of the County Court, to appear and answer to an indictment, 
after a change of venue had been granted, until the contrary be shown it 
will be presumed that all the steps necessary to give the justice jurisdic- 
tion had been properly taken—R. C. 1855, p. 849, § 21.—Jd. 


10. Recognizance—Scire Facias.—The return of “not found within the coun- 
ty” upon two successive writs of scire facias, upon a recognizance of bail in 
a criminal case, is equivalent to a service of the writ, and execution may be 
awarded against the principal upon his failure to appear and plead.—State 
v. Culp, 580. 


11. Indictment.— An indictment will not be held defective or insufficient if 
enough remain to constitute a good charge of the offence after striking out 
the objectionable parts. An indictment charging that the defendants did 
assault one J. W. Jones, and him, the said John W. Jones, did put in fear, 
&e., sufficiently identifies the person against whom the offence was com- 
mitted.—State v. Wall et al., 532. 

12. Evidence— Instructions.— Where the evidence offered is not sufficient to 
sustain the indictment, it is the duty of the court so to instruct the jury.— 
State v. Brosius et al., 534. ° 

18. Evidence.—Under an indictment for selling liquors without having a dram- 

shop licence, it must be proved that the liquors were sold in less quantities 

than one gallon and for the purpose of being drunk on the premises.—Jd. 
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REVENUE. 
1. Union Military Bonds —Auditor .— By the statute (Acts 1865-6, p. 96) the 
Auditor has no duty to perform in redeeming Union Military bonds. The 


interest is to be calculated and the bonds redeemed by the Treasurer. — 
State ex rel. Greene Co. v, Auditor, 429. 

2. Municipal Corporations — Charter.— The City of St. Joseph by its charter 
(Sess. Acts 1863-4, p. 430) had authority to levy and collect taxes for 
municipal purposes upon all property, real and personal, within the city 
limits. Steamboats, whose home port and situs was that city where the 
nominal owners resided, are subject to taxation.—Hoagland v. Hann. & St. 
Jo. R.R. Co., 451. { 


3. Ownership.—For purposes of taxation, possession is prima facie evidence 
of ownership.—Zd. 
4. Municipal Corporations—Railroad Corporations—Charter.—T he City of St. Jo- 
seph, by its charter (Sess. Acts, 1863-4, p. 431), had authority to levy and { 
collect a tax upon the real property of the Hannibal and St. Joseph Rail- 
road Company situate within the chartered limits of said city. The ex- | 


A 


emption from State and county taxation upon the stock of said company 
by its charter did not prevent the Legislature from repealing the exemp- 
tion, or subjecting the corporaticn to further taxation. The subjecting 
the property of said company to taxation for municipal purposes was not a 
double taxation.—City of St. Joseph v. Hann. & St. Jo. R.R. Co., 476. 


S 


SALES. 
See ConTRACTS. 


SECURITIES. 

—Discharge—Extenston of Time—Usury.—The security claiming that he has 
been discharged by the extension of the time of payment by the creditor to 
the principal debtor, must show that the time of payment was extended by 
virtue of a contract valid in law. A contract to extend the time of payment 
in consideration of the payment of usurious interest is not a contract which 
the law will enforce.—Wiley v. Hight, 130. 


SLANDER. 
See AcTION. PLEADING. 


T 
TRESPASS. 
See Action. Ma.icious PRosEcurTION. 4 


USES AND TRUSTS.- U 


See Morteaaes, 1, 2, 3. ApministTRATION, 1, 2. Equity. 


VOLUNTEERS. v 


Counties — Contract — Bounties. — Under the statute (Sess. Acts 1863, p. 
89,) counties were authorized to pay bounties to volunteers enlisting in the 
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VOLUNTEERS (Continued). 


military service, and where, in pursuance of the act, a county offered 
bounties to parties volunteering to fill the quota, a contract was made 
between the county and such volunteers, which could be enforced by 
action.—State ex rel. Bohannon v. Howard Co. Ct., 376. 


WwW 
WITNESSES. 


1. Party in Interest. — To exclude a witness on the ground that he is a party 
in interest, it must appear that he has such an interest as the law will recog- 
nize and protect.—Miltenberger v. Morrison et als., 71. 


2. Evidence—Carrier—Parties.—In an action by a passenger against a carrier 
for the loss of a trunk and its contents, where proof of the delivery of the 
trunk to the carrier is made by independent evidence, the plaintiff is a 
competent witness to prove the contents of the trunk. The statute, R. C. 
1855, p. 1576, was not intended to restrict the competency of witnesses.— 
Williams v. Frost et al., 516. 


3. Corporations, Railroad — Evidence.— By the law of this State, a passenger 
upon a railroad whose baggage has been lost, may be a witness to prove the 
contents and value of the baggage lost—R. C. 1855, p. 485, sec. 45.—Nolan 
v. Ohio & Miss. R.R. Co., 114. 

4, Witness—Party—Trustee.—A trustee having no substantial interest in the 
matter in controversy is acompetent witness for his co-defendant.—Hale et 

al. v. Meegan et al., 272. 





